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Department of Communities and Justice | Legal 
Locked Bag 5000 

PARRAMATTA NSW 2124 
21 March 2024 
 

Our Ref: GIPA2023

 
By email only:
 

Notice of decision under the 
Government Information (Public Access) Act 2009 

 
Dear 

 
I refer to your access application under the Government Information (Public Access) Act 
2009 (GIPA Act) received by the Department of Communities and Justice (the Department).    
 
Following scope negotiations, you requested the following information: 
 

For the period 1 January 2019 to 1 June 2019: 

1. Emails sent and received by the Secretary of the DCJ that contain information 
about the closure of Myuna Bay Sport and Recreation Centre.  

2. Emails sent and received by any staff member (from the office of the DCJ 
secretary shared email account) about the closure of Myuna Bay Sport and 
Recreation Centre. 

 
Searches  
 
Under the GIPA Act, agencies must conduct reasonable searches for government 
information requested in an access application. In response to your application, searches 
were conducted in the following DCJ email accounts: 
 

• Michael Coutts-Trotter, former Secretary of DCJ 
• Blair Collier, Executive Director, Office of the Secretary 
• Catherine D'Elia, previously A/Secretary of DCJ 
• Office of the Secretary shared mailbox. 

 
Records identified as falling within the scope of your application have been provided to me 
for consideration. I consider that reasonable searches have been undertaken in response to 
the application in accordance with section 53 of the GIPA Act. Based on the information 
available to me, I am satisfied that all records that exist relevant to the application have been 
identified and provided to me for consideration. 
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Decision 
 
I am authorised by the principal officer of the Department to decide your access application 
pursuant to section 9(3) of the GIPA Act. 
 
I have decided: 
 

• to provide you with access to some of the information (section 58(1)(a) of the GIPA 
Act); and 

• to refuse to provide access to some of the information because there is an overriding 
public interest against disclosure of the information (section 58(1)(d) of the GIPA Act.  

 
These are reviewable decisions pursuant to section 80 of the GIPA Act. Further information 
about your review rights is outlined below and in the enclosed factsheet.  
 
Reason for decision 
 
Public interest considerations in favour of disclosure  
 
Under section 12(1) of the GIPA Act, there is a general public interest in favour of disclosing 
government information.  
 
I find the following considerations in favour of disclosure are relevant to your access 
application:  
 

• The statutory presumption in favour of the disclosure of government information 
(section 5 of the GIPA Act). 

• Disclosure of the information could reasonably be expected to promote open 
discussion of public affairs, enhance Government accountability or contribute to 
positive and informed debate on issues of public importance such as the closure of 
Myuna Bay Sport and Recreation Centre.  
 

Public interest considerations against disclosure 
  
The only public interest considerations against disclosure that can be considered are those 
in schedule 1 and section 14 of the GIPA Act. In order for the considerations against 
disclosure set out in the table to section 14 of the GIPA Act to be raised as relevant, the 
Department must establish that the disclosure of the information could reasonably be 
expected to have the effect outlined in the table. 
 
I have identified the below public interest considerations against disclosure of the 
information, deciding that its release could reasonably be expected to: 

 
• reveal an individual’s personal information (clause 3(a));  
• contravene an information protection principle under the Privacy and Personal 

Information Protection Act 1998 (PPIP Act) (clause 3(b)); and  
• prejudice any person’s legitimate business interests (clause(4)(d)).  

 
Consideration 3(a) – reveal personal information 
 
Clause 3(a) of the table at section 14 as a public interest consideration against disclosure 
states: 
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There is a public interest consideration against disclosure of information if disclosure 
of the information could reasonably be expected to reveal an individual’s personal 
information. 

 
This is a relevant public interest factor against disclosure of the names and resumes of 
independent experts (‘the withheld information’) identified to undertake a peer review of the 
dam wall stability report by Stantec.  
 
In order to establish that this consideration applies, the Department has to: 
 

a. identify whether the information is personal information 
b. consider whether the information would be revealed by disclosing it under the 

GIPA Act. 
 
Personal information is defined in the GIPA Act as being: 
 

…information or an opinion (including information or an opinion forming part of a 
database and whether or not recorded in a material form) about an individual 
(whether living or dead) whose identity is apparent or can reasonably be 
ascertained from the information or opinion. [Schedule 4(4)(1) GIPA Act] 

 
Section 15(b) of the GIPA Act provides that agencies must have regard to any relevant 
guidelines issued by the Information Commissioner when determining whether there is an 
overriding public interest against disclosure. The Information Commissioner has published 
Guideline 4 – Personal information as a public interest consideration under the GIPA Act in 
October 2023 which I have reviewed.  
 
I have initially considered whether the information sought is personal information and have 
decided that the records are the personal information of the independent experts.  
 
The second limb of the test requires the Department to consider whether the personal 
information would be revealed by disclosing it under the GIPA Act. 'Reveal' is defined in 
Clause 1 of Schedule 4:  
 

reveal information means to disclose information that has not already been publicly 
disclosed (otherwise than by unlawful disclosure).  
 

I have not been able to identify any evidence to suggest that the information has been 
publicly disclosed. I am therefore satisfied that releasing the records would reveal the 
personal information of the independent experts.  
 
Accordingly, I place significant weight on this consideration against disclosure of the withheld 
information.  
 
Consideration 3(b) – contravene an information protection principle 
 
Clause 3(b) of the table to section 14 of the GIPA Act provides: 

 
There is a public interest consideration against disclosure of information if disclosure 
of the information could reasonably be expected to have one or more of the following 
effects:  
… 
(b)   contravene an information protection principle under the Privacy and Personal 
Information Protection Act 1998 
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This is a relevant public interest factor against disclosure of the withheld information.   
 
If an agency relies on clause 3(b) of the table to section 14 as a consideration against 
disclosure, it must demonstrate a reasonable expectation that an information protection 
principle or health privacy principle would be contravened by disclosure of the information.  
 
Section 18 of the Privacy and Personal Information Protection Act 1998 (PPIP Act) states as 
follows: 
 

an organisation that holds personal information must not disclose the information for 
a purpose other than the purpose for which it was collected. 

 
The primary purpose of collecting the personal information was in relation to the engagement 
of independent experts to undertake a peer review of the dam wall stability report by Stantec. 
There are a number of exceptions under section 18 of the PPIP Act, however none appear to 
apply with respect to this application. In the absence of consent from the independent 
experts or the application of an exception or exemption to section 18 of the PPIP Act, 
disclosure to you of the personal information contained in the records would amount to a 
breach of the PPIP Act. 
 
While I note that section 7 of the GIPA Act authorises disclosure of government information, 
this is only in the circumstances where the public interest is more heavily weighted in favour 
of disclosure. Accordingly, unless the public interest is more heavily weighted in favour of 
disclosure, the disclosure would amount to a breach of the PPIP Act.  
 
I am therefore satisfied that release of the withheld information would result in the 
Department contravening an information protection principle of the PPIP Act. I have 
therefore attributed significant weight to this public interest consideration against disclosure.  
 
Third party consultation  
 
Under section 54 of the GIPA Act, the Department may be required to consult third parties if 
the information is of a kind requiring consultation. The Information Commissioner has issued 
a guideline 5 about consultation under section 54 of the GIPA Act which I have considered.  
 
The Department undertook third party consultation with the three independent experts. One 
independent expert did not object to the release of his personal information therefore this 
information has been released to you. The other two independent experts did not respond to 
the Department therefore access to their personal information is refused.  
 
The Department also undertook third party consultation with the following agencies as some 
of the information concerns their business interests: 
 

• The Office of Sport NSW 
• NSW Public Works 
• NSW Premier’s Office 
• NSW Dams Safety 
• NSW Treasury  
• Origin Energy 
 

Origin Energy have objected to the release of the report titled “Dam Break Assessment – 
Eraring Ash Dam” prepared by Stantec (the Stantec report) as the information contains 
sensitive and commercial in confidence information. I have therefore taken the objections 
raised by Origin Energy into consideration. 
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Consideration 4(d) - prejudice any person’s legitimate business, commercial, 
professional or financial interests 
Clause 4(d) of the table at section 14 states: 

There is a public interest consideration against disclosure if disclosure of the 
information could reasonably be expected to prejudice any person’s legitimate 
business, commercial, professional or financial interests.  

To show that this is a relevant consideration against disclosure, the Department must: 

• identify the relevant legitimate interest; and 
• explain how the interest would be prejudiced if the information was disclosed. 

 
The relevant legitimate interest 
 
Origin Energy owns and operates the Eraring Power Station. The dam break assessment of 
the Eraring Ash Dam was commissioned by Origin Energy. The Stantec report contains 
sensitive and commercial in confidence information such as economic costing analysis for 
clean up and repair work after a breach event was to occur. It also includes business 
information around the workings of the power station such as information on potential 
business and commercial risks.  
 
Accordingly, I am of the view that the information concerns Origin Energy’s legitimate 
business, commercial and financial interests.  
 
How the interest would be prejudiced if the information was disclosed 

Origin Energy’s business, commercial and financial interests would be prejudiced if the 
information contained in Stantec report were released. This is because competitors could 
use the information to compete with Origin Energy or use the information about the workings 
of the power station to Origin Energy’s disadvantage.   
 
It is noted that the release of information pursuant to a formal access application cannot be 
made conditionally. That is, release of information under the GIPA Act would, in effect, be 
“disclosure to the world at large”: Sherman v Commissioner of Police, NSW Police Force 
[2016] NSWCATAD 107 at [14].  
 
Therefore, if other competitors were to gain access to the released information, this could 
significantly impact on Origin Energy’s legitimate business, commercial and financial 
interests.  
 
I have apportioned significant weight to this public interest consideration against disclosure 
as the information could be highly valuable to a competitor as it contains sensitive and 
commercial in confidence information. To release this information publicly would prejudice 
Origin Energy’s legitimate business, commercial and financial interests.  
 
Balancing the public interest considerations 
 
I have considered the relevant public interest considerations in favour of and against 
disclosure of the withheld information and the Stantec report. I am of the view that while 
some of the public interest factors in favour of release are compelling, the public interest has 
been met by the partial release of the information.  
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With respect to the public interest factors against disclosure, I have identified and provided 
detailed reasons and apportioned significant weight to the relevant considerations against 
disclosure as discussed above. On balancing the considerations, whilst I recognise there is a 
public interest in releasing the information to you, I find that the balance of the public interest 
lies in not releasing the withheld information and the Stantec report.  
 
Processing charges 

Section 64 of the GIPA Act provides that the Department may impose a processing charge 
for dealing with an access application at a rate of $30 per hour for each hour of processing 
time for the application. 
 
On 10 January 2024 your office was requested to pay an advance deposit of $135 for an 
estimated processing time of 10 hours.  
 
On 21 February 2024 notification of payment of the advance deposit was received by our 
office. The actual total time taken to process your application was 10 hours. The table below 
provides further information about the actual time spent processing your application.  
 
 

Tasks carried out Time Cost 

Time spent dealing with the access application, including considering 
the terms of your access application, searching and collating records 
including converting emails to pdf format 

3 hours $90 

Reviewing 217 pages of information identified as falling within the 
scope of the application including redacting information subject to 
overriding public interest against disclosure  

3 hours  $90 

Undertaking third party consultation with nine third parties  2 hours  $60 

Making a decision about access to the information. This includes   
conducting the public interest test, preparing the notice of decision 
and finalising redactions of records identified for release. 

2 hours  $60 

SUB TOTAL 10 hours $300 

LESS application fee 1 hour -$30 

Total processing charges   $270 

MINUS 50% discount in accordance with section 66 of the GIPA Act  -$135 

MINUS advance deposit received on 21/2/2024  -$135 

TOTAL processing charges outstanding  $0 

 

Section 66(1) provides that an applicant is entitled to a 50% reduction in the processing 
charge if the agency is satisfied that the information applied for is of special benefit to the 
public generally.  
  
I note the is a not-for-profit organisation. I have decided that a 50% discount applies to 
the application as the information applied for is of special benefit to the public. Accordingly, 
no further payment is required.  
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Disclosure log 

If information that would be of interest to other members of the public is released in response 
to a formal access application, the Department must record certain details about the 
application in its 'disclosure log' (under sections 25 and 26 of the GIPA Act). 
 
Please advise the Department within 20 days if you have any objections to the Department 
including the released information on the disclosure log. The Department will record details 
of the application in its disclosure log after 40 days from the date of this notice of decision.  
 
Review rights 

If you disagree with my decision or the adequacy of the searches undertaken, you may seek 
a review under Part 5 of the GIPA Act. You have three review options: 
 

1. Internal review by another officer of this agency, who is no less senior than me; 
2. External review by the NSW Information Commissioner; or 
3. External review by the NSW Civil and Administrative Tribunal (NCAT). 

 
You have 20 working days from the date of my decision to apply for an internal review and 
40 working days from the date of my decision to apply for a review by the NSW Information 
Commissioner or the NCAT. To assist you, I have enclosed a fact sheet entitled ‘Your review 
rights under the GIPA Act’.  You will also find useful information and frequently asked 
questions on the NSW Information and Privacy Commission’s website: www.ipc.nsw.gov.au.  
You can also contact the NSW Information and Privacy Commission on free call 1800 472 
679. 
 
Please do not hesitate to contact me if you have any questions about this decision.  
 
Yours sincerely, 
 
Michelle 
 
Michelle Chau Hua 
A/Senior Solicitor 
Open Government, Information and Privacy 
Department of Communities and Justice  
























































































































































































































































































































































































































































