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ADVICE TO PRACTITIONERS

No 2  of 2005

RETURN OF SUBPOENA

The attention of practitioners is drawn to the provisions of the Dust Diseases Tribunal Amendment (Claims Resolution) Act 2005, in particular, Schedule 2 that contains an amendment to the Dust Diseases Tribunal Regulation 2001. Part 5 of that Schedule introduces a new system for Return of Subpoenas. 

The new system aims to reduce the need for parties to appear before the Tribunal on Return of Subpoena. It also aims to provide information so that parties can decide on the need to appear and dispute an access order.  It is anticipated that in the vast majority of cases an appearance at the Tribunal will not be required unless there is an actual dispute over the making of an access order.

From 1 July 2005, when issuing a subpoena, the requesting party must observe the following:

· Obtain a return date from the Registry. 

1. A subpoena for production may be made returnable on the day fixed for the hearing of the proceedings in which it is issued, or, with the leave of the Tribunal or Registrar, on any other day.

2. While a claim is subject to the claims resolution process under the Act, a subpoena for production of any document or thing: 

a. is to be made returnable on a day that is no later than 5 business days before the mediation of the claim, and

b. must permit the person named in the subpoena (whether or not the person is a party) to produce the document or thing to the Registrar, and

c. does not require the leave referred to in 1. above if a copy of the subpoena is served at least 10 business days before the return date of the subpoena. 

N.B. It is intended to maintain the practice of placing a copy of the Subpoena on the Tribunal file and accordingly, an additional copy of the Subpoena should be made available for that purpose.

· Endorse a “proposed access order” on the subpoena. The suggested usual order is “Plaintiff to have first access for 7 days” from the return date.  On request, the party may be granted an order giving the Plaintiff a shorter period of access in a case that is urgent. There may be situations where a contrary “proposed access order” is appropriate, for example, if the plaintiff can have no claim for privilege on the documents the subpoena should be endorsed “General Access.”  It may be that another party should have first access (such as documents produced by the defendant or the defendant’s experts). Issuing parties should carefully consider what access order is proposed as a disputed proposed access order will require the parties to appear on the return of subpoena. 

· The requesting party must serve each other party who has an address for service with a copy of the subpoena within 7 days of issue where the return day is on a date 14 days or more after the subpoena is issued. Where the return date is less than 14 days away, the copy must be served within 24 hours. If the requesting party fails to comply with these requirements, the Tribunal must be notified of that failure at the next date on which the subpoena is returnable. A costs penalty may also apply. The requesting party must notify the other parties of any new return date.

· Any party or the producer may object to the requesting party about the proposed access order within the periods of time set out in Clause 61(5). The requesting party will be required to notify all other parties prior to the return date of a subpoena of any objection to a proposed access order.

· In any case on the return date in which there is no appearance, the proposed access order will be made automatically by default.

Practitioners should note that from 1 July 2005, the Registry will not issue subpoenas addressed to the Dust Diseases Board as under Schedule 2 Clause 26, the Board must make any file of information available to any party.
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