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THE ISSUE OF WARRANTS

A paper by John Crawford, Children’s Magistrate for the Department of Community Services Conference in Kiama, August 2002

Introduction
As I starting point I examine the circumstances where a child (and in some instances, a young person) may be removed without warrant.  Section 43 provides for three such circumstances.

The Children and Young Persons (Care and Protection) Act l998 provides in s.43 for the removal by the Director General or a police officer if the person –

(a) Is satisfied on reasonable grounds, a child or young person is at immediate risk of serious harm and the making of an AVO order would not be sufficient to protect the child or young person – (removal is from the place of risk);

(b) Suspects on reasonable grounds, in the case of a child (only), the child is in need of care and protection, and is not subject to the supervision or control of a responsible adult, and the person is living in or habitually frequenting a public place- (removal from any public place);

(c) Suspects on reasonable grounds, a child or young person is in need of care and protection and is or has recently been in premises where acts of child prostitution occur (or used for pornographic purposes) – (removal from premises or place).

A right of entry and search is conferred to such premises or place (and adjacent place).

A power to assume the care of a child or young person in hospital or other premises is conferred by section 44.

Taking child/young person into care pursuant to court order
Section 48 provides that on the making of a care application, the court may –

(a)  make an order for the removal of a child/young person from premises or place  specified in the order, and

(b)  the Director-General or police officer may, enter the premises or place, search the  premises or place for the presence of the child/young person and remove same from the premises or place.

I do not know of a case in which such an order has been made.  The order is made by the court, not by an authorised justice or Children’s Registrar.  There are no preconditions for the making of such order (such as in s.43).  There is no set procedure but presumably the court would wish to receive evidence outlining reasons for seeking such order.  In other cases the circumstances will be within the knowledge of the court which may make such order unilaterally. The authority to enter and search is not governed by the Search Warrants Act 1985. 

I suspect that the term “from premises or place” was intended to be inclusive of all options, including, say removing a child from a car parked in a street or a park.  I do note however a digest entry (1977 Legal Monthly Digest 3l75) of a decision Lindner v. Wright (l976) l4 ALR lO5 : -

“The word “place” in s.8A(1)(a) of the Fisheries Ordinance l965-l974 (N.T.) must be construed as far as possible ejusdem generis with the words “premises, vehicle, vessel, aircraft which precede it. It means an enclosed area to which there is no ordinary right of access and which is owned or operated or occupied by, or under the control of, a suspected offender”.

The order has limitations.  It only authorises removal of the child/young person from the premises or place specified in the order.   While there is a power of entry this may not (at least expressly) authorise forcible entry.   The search warrant provisions of the Gaming and Betting Act l912 (s.22) was considered in Walker v. West (l98l) 2 NSWLR 570 at p.582.  Section 22 authorised a right (inter alia) of entry, search and arrest.   “It must be taken that s.22(1) contemplates the issue of a warrant that will be effective for its purpose. If the person executing the warrant is denied entry, he may use force to gain entry: cp Launock v. Brown (l8l9) 2 B & Ald 592; l06 ER 482.” (Rath J.).  

The order probably also only authorises one entry and search.  If the child is not located on that occasion then a further order must be sought.  The order is unlikely to fall within the definition of a warrant of apprehension for the purposes of interstate enforcement.

If a child/young person is removed the Director-General has the care responsibility for the child/young person pursuant to s.49 (until the court makes an interim order or the child/young person is discharged pursuant to s.5O).

As the order is not subject to the Search Warrant’s Act 1985, I cannot locate any specific protection from suit for a person who acts on an invalid order (although I may well have missed a provision in the l998 Act).  (Query Feather v. Rogers 26 WN 27).

Warrant for removal of child/young person in need of care and protection (S.233)

The Director-General or a police officer may apply to an authorised justice for a search warrant if on reasonable grounds of belief –

(a)  there is on any premises a child/young person in need of care, or

(b) that a person on whom a notice under s.l73 (medical examination) has been served  failed to comply with the requirement contained in the notice; or
(c ) that a person the subject of an order under s.233 (person under parental responsibility of  the Minister has left or been removed from such care) may be found in any premises.

The authorised justice may issue a search warrant if satisfied on reasonable grounds of (b) or (c).  Such warrant may be issued on (a) if the justice is satisfied on reasonable grounds that the child/young person is or may be at immediate risk of serious harm and the making of an AVO would not be sufficient to protect the child/young person.

In the case of (a) it seems a little odd that the satisfaction requirement of the authorised justice is more stringent than the reasonable grounds of belief of the applicant for the warrant.  The provision is somewhat unusually drafted and one would wonder how, without being able to carry out some independent evaluation,  the justice would set about satisfying him/herself of the immediacy of risk of serious harm and whether the making of an AVO would be sufficient to protect the child/young person.

A search warrant authorises the person named in the warrant:

 in the case of (a): –

(i)  to enter premises specified in the warrant, search those premises for the child/young person; and

(ii)  remove the child/young person

in the case (b):

(i)  to enter the premises specified in the warrant; and

(ii)  to search the premises or elsewhere, or at large, for the child the subject of the s.l73(1) notice; and

(iii)  to remove the child; and

(iv)  to present the child to medical practitioner.

in the case of  (c):

(i)  to enter the premises specified in the warrant; and

(ii)  to search the premises or elsewhere, or at large, for the child the subject of the s232 order; and

(iii)  to remove the child; and

(iv)  to return the child to the custodian.     

Section 232(4) provides that it is not necessary to specify an address or other description of premises in an application for a warrant or in a warrant. Section 232(5) provides it is not necessary in any search warrant to name any particular child/young person.

As far as I know subsection (4) has not been the subject of any authoritative decision. I would however doubt that it would be interpreted so widely as to amount to, in effect, a general search warrant, in the case of a warrant issued under s.233(2)(a) (ie immediate risk of serious harm).  I may be overly cautious but I an inclined to think that subsection (4) would be interpreted as meaning that a particular premises must be intended to be searched but that the warrant to search those premises is not invalid because of the non description or otherwise of such premises in the warrant or application.   

The Search Warrants Act l985 (Part 3), except s.l2A(1)(c ) and l5(2)(b)(iv), applies to a search warrant  issued pursuant to s.233. (s. 234)

The exceptions (s.12A(1)(c) and l5(2)(b)(iv) mean that the address or description of the premises need not be included in the application for the search warrant or occupiers notice. I have referred to what I consider to be the limited implications of this concession.

Some of the provisions in Part 3 of the Search Warrants Act do apply and they are important to note: –

· The application for the search warrant must be in writing and made by the applicant in person and verified on oath (s.ll);

· The warrant is issued by an authorised justice;

· There is provision for a telephone search warrant (s.12);

· There are restrictions on the making of further applications after refusal of an application (s.l2C);

· Force may be used to effect entry (s.l7);

· The search warrant may only be executed at night if authorised by the authorised justice (s.l9);

· The warrant must be executed within 72 hours (plus up to an further 72 hours if authorised or extended (only once) by the authorised justice (s.20). A telephone search warrant expires 24 hours after its issue and cannot be extended;

· Report to the authorised justice within l0 days of the execution or expiry of the warrant (s.21);

· Certain defects do not invalidate warrant (s.23).

In the case of Harnett v. State of NSW, Supreme Court NSW, Dunford J. 3l.3.1999 it was held that where a warrant issued under s.6l of the Children (Care and Protection) Act l987, the officer named in the warrant must execute it, but he or she may do so with the aid of assistance under s. l8 of the Search Warrant Act l985. 

In what seems to be a rather clumsy piece of drafting, the Children and Young Persons (Care and Protection) Act l998, s, 243 applies  s.233 (s.243) Part 3 of the Search Warrants Act l985 as outlined above.  However, the definition of “authorised justice” and other definitions (“occupier” “premises”) are contained in Part 1 (s.3) of the Search Warrants Act.  “Authorised justice” is defined in s.3 of the l998 Act to have the same meaning as in the Search Warrant Act l985 but it seems a rather roundabout way of arriving at the same result.   Similarly the Search Warrant Regulation is not applied because the regulation making power is contained in Part 4, not Part 3 of the Search Warrant Act.

Of practical importance is that a magistrate is an “authorised justice” and so an application can be made to the court as well as to the Registrar of the Local Court or Children’s Court to issue a warrant under s. 233.

In summary then, even in the case where an officer has evidence that a child is in need of care, the officer will have to provide sufficient additional information which will enable the magistrate or authorised justice to independently be satisfied that the child is or may be at risk of serious harm AND that the making of an AVO would not be sufficient to protect the child from that risk.    The officer may face a resistance to a finding of such satisfaction if a parent has absconded with the child and the present whereabouts and circumstances of the child are not known.  The most convincing approach that the officer can adopt will be to point to a pattern of established past behaviour from which a reasonable inference can be drawn.  Absconding in the face of knowledge by a parent of a DoCS investigation in itself raises concerns as to the state of the child’s welfare.

Having overcome that barrier and the warrant is issued, if the whereabouts of the child is limited even to a few places and the child keeps being moved from place to place there are likely to be continuing frustration as attempts to execute a warrant fail and another warrant has to be applied for. 

Attendance of child/parent 
Once a care application is before the court there are two further provisions of the Children and Young Persons (Care and Protection) Act 1998 that may be considered, namely sections 96 and 109.

Section 96
This section provides that the court may require the attendance at the court house where the proceedings are conducted of the child/young person and of any person having parental responsibility for the child/young person.

If the parent/child/young person who has been given notice under s.64 does not attend the court, the court may proceed in the absence of the parent.

Proceeding ex-parte will not of itself enhance the protection for the child if the child cannot be located.  The question is, can more be read into s.64?

I have argued that the wording of s.96, that the court may “require” the attendance of the child/young person and person having parental responsibility implied a power to secure such attendance (if necessary) by warrant of apprehension.   

I would argue that provisions of the legislation (eg. ss 9(b)&(c), 78(3), 95, 96(2), 98(1)&(2) and 99(6)) invest the court with a duty which can only be properly, fairly and effectively exercised by being able to secure the attendance of a person (including a child) who does not attend or is prevented from submitting to the jurisdiction of the court. 

I refer by way of analogy to a Court of Criminal Appeal decision of David James Webster (l998) l00 A Crim R.27 in which it was held that a Local Court had an implied power for the proper, fair and effective administration of justice, to issue a warrant of apprehension where revocation of a periodic detention order was being considered by the court.  The considerations in Webster’s of procedural fairness have a strong parallel with matters in care proceedings.  

I note the terms of sections 64 and 85 of the l987 Act. These provisions add weight to an argument that there was a drafting oversight in s.109 rather than a deliberate policy to remove a former statutory power to issue a warrant.

On the subject of implied powers generally see an article “The Inherent Jurisdiction of the Court” (57 ALJR 449).  Some warrants have been issued (and so far not challenged) as a way of responding to an otherwise rather desperate situation utilising this implied power.  I would have greater reservations about issuing such a warrant for the apprehension of a parent but the practicality is that a random police warrant check is more likely to lead to the location of a parent rather than a child. 

The significance of a warrant of apprehension (as opposed to an order for removal or a search warrant) is that is goes on the police records and can be executed interstate.

If a warrant was issued for either parent or child I would suggest that it be endorsed not to be executed after a period of time (perhaps 3 months) and the care application adjourned for this period in order for the court to keep some oversight of events.

Section 109
Another approach is to regard the child and/or parent as a witness and endeavour to use s. 109.    The heading to section l09 refers to “Application of Justices Act l902 to secure attendance of witnesses and other persons and the production of documents”. The body of the section however only refers to witnesses and for the production of documents.    What may otherwise have been an overdue reform of the Justices Act 1902, regarding the issuing of a subpoena for a witnesses in ordinary cases has had the indirect consequence of precluding the use of this provision as a means of issuing a warrant in the first instance to recover a child by erecting around that former process preconditions which are neither very practical or are rather contrived. 

There is of course, under the Evidence Act no minimum age for a person to be competent to testify (s.12) but it is somewhat artificial to use s.lO9 as a basis to issue a warrant for the apprehension of a child when in truth no party could seriously argue that the child is competent to testify or where there is never any intention that the child will testify.

I suppose it is arguable that the Department (or another party) could seek the issue of a warrant for a parent to testify as a witness only for the purpose of cross-examination (when the parent has filed an affidavit and through his/her solicitor seeks still to rely upon it).   If one wished to do so the procedure is contained in Division 4 of the Justices Act 1902 and the Justices (Attendance of Witnesses and Production of Evidence) Rule l999.

If you did not know a current address for the parent (witness) you still have to serve a subpoena before a warrant can be applied for. The procedure would be to-

(a) apply for the issue of a subpoena –

(i) an order that expenses need not be paid at the time of service;

(ii) an order shortening the usual 5 days service before the return day, say to 2pm on the day of issue of the subpoena;

(iii) apply (on Form 2) for an order for substituted service (such as attaching it to the last known address of the person) or (with the consent of the solicitor on record for the person) by effecting service by leaving it at the solicitor’s address.

Non response to the subpoena may afford a basis for the issue of a warrant of apprehension.  Such warrant can be executed interstate pursuant to Part 5 of the (Commonwealth) Service and Execution of Process Act 1992,  but s.87 and 90(5),(6) which specifically relate to a warrant for a witness should be noted.

Interstate Implications.
Parents (or others) who abscond with children the subject of care proceedings or orders unfortunately are not always considerate only to locate themselves within New South Wales.    The (Commonwealth) Service and Execution of Process Act 1992 does make provision for the execution and enforcement of warrants (Part 5).  In brief, a warrant issued in one State may be executed in another State if the warrant authorises the apprehension of a person.   After execution of the warrant the person is to be taken before a magistrate in the State where apprehension has occurred (s.83).  The warrant (or copy) is produced.  The person (unless released) is remanded to the place where the warrant was issued in such custody as the court specifies.

Summary
These important machinery provisions of the legislation are rather complicated with an array of tests having to be met.  I am not privy to the difficulties encountered by officers “at the front line”.   It is important that where basic legal processes (such as the issue of a warrant) coincide with the practicality of cases where an urgent intervention is required, that the procedures to be properly followed should be clear and there be no possible confusion concerning what authority is given and its limits.   I do not think that the present drafting has achieved such a state of clarity and precision that it is beyond being improved upon.  

I wonder about the philosophy of utilising the Search Warrants Act 1985 as a machinery provision in the context of care proceedings at all.   It rather equates a child with a chattel of sorts -  and one with overtones of suspicion attached to it into the bargain.         

The Children’s Court Advisory Committee has drawn the attention of the Minister for Community Services and the Attorney-General to the existing deficiencies in s.96 and s.109 and looks to an early consideration of the recommendations so conveyed.

************************

CHILDREN’S LAW NEWS –
2002 Vol 8
Page 8 of 8

