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IN THE MATTER OF ‘TOBY’

On the 9th April 2002 a care application was filed at St. James Children’s Court asserting the child ‘Toby’ to be a child in need of care on grounds set out in section 7l(1)(a),(c),(d) and (e) of the Children and Young Persons (Care and Protection) Act l998.   ‘Toby’ was born on the [  ] March 2002 and appears by his legal representative.   The child’s mother is ‘Ms C’.   The child’s father is ‘Mr S’.  Mr S has not participated in these proceedings.

On the 2lst May, 2002 the child was found to be in need of care.

On the 22nd August 2002 the applicant filed a care plan pursuant to s.78 and a permanency plan pursuant to s.83(3).   It is the process of compliance with s.83(1)-(6)  which brings the matter before the court for determination of a preliminary issue.  

Mother’s submission that assessment of Director-General be rejected
The substance of the submissions on behalf of the child’s mother is set out in paras.5 and l7 of those written submissions –

“5. It is contended that the response is a conclusion rather than an Assessment. It is further submitted that a reading of the whole Care Plan does not properly evince an Assessment of the topic in accordance with the requirements of section 83(1)”.

“l7. It is submitted that a proper construction of the Section required the Director General to traverse in the body of the document that purports to be a Permanency Plan forming part of the Care Plan the analysis, by reference to the criteria under sub-Section 83(1) and otherwise upon which the Director General has reached a conclusion that there is not a realistic possibility of restoration.”

Background to the submission
The contentious issue arises in this way.   Before a final care order may be made by the court, the Director-General must present a care plan to the court (s.78(1)).  The care plan must make provision (inter alia) for the kind of placement proposed to be sought for the child including – “(i) how it relates to permanency planning for the child…”
The meaning of “permanency planning” is set out in s.78A as the “making of a plan that aims to provide a child…with a stable placement that offers long-term security and that:

(a) has regard, in particular, to the principle set out in section 9(f), and

(b) meets the need of the child…, and

(c) avoids the instability and uncertainty arising through a succession of different placements or temporary care arrangements.
A preliminary step in the preparation of a permanency plan is an assessment by the Director-General of whether there is a realistic possibility of the child being restored to the care of his/her parents (s.83(1)).

s.83(1) If the Director-General applies to the Children’s Court for a care order (not being an emergency care and protection order) for the removal of a child or young person, the Director-General must assess whether there is a realistic possibility of the child or young person being restored to his or her parents, having regard to:

(a) the circumstances of the child or young person, and

(b) the evidence, if any, that the child or young person’s parents are likely to be able to satisfactorily address the issues that have led to the removal of the child or young person from their care.

An assessment having been made, the Director-General is to prepare a permanency plan.

S.83(2) If the Director-General assesses that there is a realistic possibility of restoration, the Director-General is to prepare a permanency plan involving restoration and submit it to the Children’s Court for its consideration.

S.83(3) If the Director-General assesses that there is not a realistic possibility of restoration, the Director-General is to prepare a permanency plan for another suitable long-term placement for the child…and submit it to the Children’s Court for its consideration.

The crux of the issue for consideration here is the contention on behalf of the mother (substantially supported by the child’s representative) that the Director-General has not fulfilled the statutory obligations in such assessment (and as documented in the permanency plan) submitted to the court.  This involves an examination of what is the nature and scope of an assessment and of the court’s function in its acceptance or non- acceptance.

Without the benefit of a transcript of the oral submissions, I trust I fairly summarise the submissions of the parties.

On further reflection, if the court was to accept the submissions made on behalf of the mother, I am not entirely sure how that bare finding advances the matter.  With the benefit of hindsight I should have sought further clarification.

What I propose to do, is to treat the mother’s submissions as a request for the court to exercise its powers pursuant to s.l5 Children’s Court Act and by order to direct that an assessment pursuant to s.83, be submitted by the Department which identifies with some clarity the relevant factors which are taken into account pursuant to s.83(1) and the reasoning process of by which a conclusion was reached by the Director-General that restoration is not a realistic possibility.  It being implicit in the giving of such direction that the present assessment does not meet the statutory requirements. 

Implications of an inadequate assessment
The submissions on behalf of the mother points to the consequences an inadequate  assessment, including that the-

(a) court cannot know how the assessment was made and what factors operated

       which hinders the performance of its function to accept or reject the

       assessment;

(b) the mother cannot know what factors have operated which involves issues of

              procedural fairness and constrains her ability to properly respond by agreeing         

              or opposing such assessment;

       (c ) the failure of the applicant to articulate the process of assessment and 

              identify the factors considered will protract the litigation (sub.(f)) and this

              is in conflict with objectives of the legislation.

Response of Department
The submission on behalf of the Department is that its statutory obligation has been met and it is not appropriate to impose upon the Department an additional obligation of articulating in a comprehensive way (and in an additional document) the factors and reasoning process.   In this case, the assessment pursuant to s.83(3) by the Director-General is disclosed  at p.7 of the care plan in these terms –

“How does the proposed placement relate to permanency planning for the child or young person?

The long term nature of the proposed placement will provide for ‘Toby’s’ needs for permanency.

Is there a realistic possibility of the child or young person being restored to his or her parents?

No.”

It is submitted that this answer “No” does not define the ambit of the assessment and the statement should be considered along with the affidavit evidence, reports and plans filed in court (including at p.8 of the care plan) where is set out the continuing concerns.  A requirement to present these factors in a further document would be merely a duplication of material already available.  It is pointed out that the legislation does not provide for a “form” of assessment.  It is conceded by the Department that a Yes/No answer may not meet the circumstances of every case (I posed the situation where restoration to one parent was a realistic possibility but not to the other parent).  There may be situations where it would be proper for further particulars to be sought by another party and provided by the Department but that here is not such a case.

Submission by child’s legal representative

The child’s representative supports the submissions on behalf of the mother. To simply say “Yes/No” should not be accepted as providing an assessment and detail should be given. The legislation should be interpreted as requiring the detail of how this decision is arrived at and the claim that this would overburden the Department should not be an excuse not to do what the legislation requires.  The submission points out the importance of a permanency plan in the process of planning for the child’s future and the need for clarity of thinking and the need for detail in such planning.

Dealing with submissions
The matter under consideration is of importance in the day-to-day administration of the legislation for it touches upon virtually every case that comes before the court.  This is the first Care Plan/Permanency Plan in a new format I have had to consider.   Even though the amending legislation (Children and Young Persons (Care and Protection) Amendment (Permanency Planning) Act 2001) has been in force for some 8 months now, in my experience there has been no consistent approach taken by officers of the Department in meeting the requirements of s.83 in terms of the documentation presented to the court.   Section 83 is a provision, the drafting of which, unfortunately, does not assist the court in its easy interpretation.

“Assess”- what it means?

I would accept that there is ambiguity (and certainly a lack of clarity) in the legislation in the meaning of the words “assess”, “assesses”, “assessment” in s.83(1),(2),(3) and the court’s function in accepting or not accepting such assessment (s.83(5),(6)).   If the term “assessment” is here employed as having a meaning akin to the comprehensive type of assessment provided for s.52, and which becomes evidence in the proceedings, then the submission made on behalf of the mother has much force.   

Once the decision making process of the Director-General in assessing whether or not restoration is a realistic possibility is introduced into the court proceedings, it is inevitable that the court’s function in accepting or rejecting the assessment will  become litigious.  Issues that may be argued and evidence challenged would likely 

include - what factors should or should not have been taken into account by the Director-General, how reliable is the information, how factors should have been evaluated and weighed in the ultimate decision and the criteria used?   It may be argued that the process of acceptance or otherwise of the Director-General should involve a comparison by the court, perhaps with assessments made by other persons.

There is a very real risk that the court will be drawn into (and “bogged down”) in highly contentious hearings on two fronts – the quality of the decision making process of the Director-General and (apart from that), the court’s own finding to be made pursuant to s.83(7) and approval of a permanency plan pursuant to s.83(8). This result would be highly undesirable and in my view, neither provided for nor required under the legislation.

The actual submission made on behalf of the mother, at this stage, seeks a more modest outcome of disclosure of the information and reasoning process only.  However, an examination of the information considered by the Director-General and an articulation of the core elements of his reasoning process in the assessment of a realistic possibility of restoration, would inevitably lead to the unhappy result of creating some ill-defined position somewhere between sea and sky. On the one hand the court would likely receive an abridged version of such reasons and information (assuming reasons are available to be given) and on the other, a complete assessment is not assured if this is what was intended by the legislation.  Such a course would not avoid (but more likely ensure) a contentious hearing on the issue of the basis of the Director-General’s assessment if the assessment is not agreed with by another party.  

There seems little to be gained by an examination of the Director-General’s assessment process in a contentious way when the court is required to make its own  findings before an order is made. 

The issue of disclosure of the assessment process by the Director-General in this case, is to be distinguished from an obligation of disclosure generally of Departmental material in the interest of fairness.  Here the Department submits that all factors considered by the Director-General are contained and disclosed within documents on the court file.  I accept that assurance to be the case.    I would have thought, and by way of only general comment, that even from a cursory perusal of the documents on file, the basis of the Department’s position is very clear indeed.

If the Director-General was to act upon material of significant importance (other than that to which privilege attaches which is not waived), which was adverse to the Department’s case and which favoured the case of the mother (and of which she were unawares), then that material should, all things being otherwise equal, be disclosed to the mother as a matter of fairness.   

Rejection of the mother’s submissions
The submissions on behalf of the mother as to the interpretation of s.83, whilst having initial attraction, on a full consideration of the meaning of the provisions, should be rejected.

Reasons for rejection of mother’s submissions
Care proceedings under the present Act (as opposed to under the l987 and l939 Acts) proceed, essentially through what may be called a two stage hearing process in which a determination is firstly made as to whether intervention by the State is warranted by a finding as to whether a child is in need of care (sometimes called “establishment” hearing) and then, if that determination is made, then how that should be addressed by the making of an appropriate final order (this stage being sometimes called “a 

placement” hearing).    Various court processes such as the filing and taking evidence, conferencing, various assessments etc., are procedural steps preliminary to a final 

order.   Those intermediary steps are important but should not be elevated to assume the stature or equivalent of a final order or give an appearance of prejudgment.  Further, it is undesirable for the court to become distracted by the pursuit of unnecessary side issues. 

Procedural provisions should, if permissible, be applied with flexibility and to serve the end of a resolving the case, rather than becoming an end in their own right.  Section 83(2)-(7), are essentially procedural provisions.

I have referred to the ambiguity of the words “assess”, “assesses”, “assessment”.     As used in s.83, I do not find a comparison with an assessment conducted by an expert pursuant to s.52.   A closer parallel is with s.30(a), which itself distinguishes “assessment” from a process of investigation.  The term “assessment” generally, may refer to a conclusion reached or to a process by which culminates in a conclusion.  I do not find resort to dictionary meanings of like terms, such as evaluation, helpful or meanings drawn from a context of revenue law (e.g. Wilcox Mofflin Ltd v. Commissioner of Stamp Duties (l978) l NSWLR 34l at 344).

I would find that the term “assessment” in s.83 (and related terms) to mean a 

“determination” or “decision” that is made by the Director-General.  The Director-General is to “assess”. That is his statutory obligation. How that obligation is performed is left to the Director-General to determine.  I note that it is the permanency plan that is submitted to the court.  It is the permanency plan that is approved of or embodied in the final order of the court. It follows that an examination of the process that led the Director-General to arrive at such “decision” does not form a function of the court in its approval of a permanency plan.

I do not find reference the Minister’s Second Reading Speech overly helpful in resolving any ambiguity of what is meant by an assessment.  The Minister said –

“One of the problems that has contributed to a lack of permanency for children in care to date is the failure of court and child protection professionals to squarely confront making a judgment as to whether a child will ever be able to return safely to his or her parents. In to many cases this fundamental question is sidestepped, and the child ends up in a series of temporary placements. I understand that magistrates and caseworkers shy away from making such a judgment if they can avoid it. Yes, it is a big responsibility, but a failure to confront this question leads to ongoing uncertainty and insecurity for too man children in out-of-home care.”

This extract from the Minister’s speech does add some support to my interpretation, in identifying the ill to which the amending legislation was directed as being the failure to make a decision (as opposed to the testing of such decision in a litigious setting). One can well sympathise with the Minister’s objectives.

No one would underestimate the difficulty confronting officers in making recommendations to court in these very challenging care cases.  The task of the court is not assisted however, when it is confronted with a succession of adjournment applications when case management decisions are delayed and yet another investigation or assessment is proposed and meanwhile the child’s future remains unresolved. The need for timely decision-making is reinforced by the very clear terms of s.94.

The limited scope of the Children’s Court’s role in monitoring the statutory functions of the Director-General was considered (in a different context) in the case of  S & anor v. Thomas & ors (l989) l3 Fam L.R.267.  One of the contentious issues in that case was the power of the Director-General to institute care proceeding under the 1987 legislation, where there was a requirement for the Director-General to be satisfied there were no adequate alternative means available to provide for the welfare of the child.  The decision turned upon the terms of the legislation but some points of wider import can be drawn from the decision –

(a) It was to be assumed that the Director-General, as a responsible officer given wide powers and discretions under the Act, had complied with legislative requirements and (in that case) the making of the care application was assumed to have been made in accordance with the terms of the statute;

(b) The care application did not have to set out itself that the Director-General had complied with his/her statutory duty;

(c) While the opinion of the Director-General could be tested (by officers of the Department being cross examined), the Court could not substitute it own views for that of the Director-General unless the latter was found to be untenable and in any event, any failure did not vitiate the proceedings.

Practical difficulties in giving effect to mother’s submissions
There would be serious practical difficulties in giving effect to the submission made on behalf of the mother.   There is no statutory requirement as to the manner in which the Director-General sets about making this decision pursuant to s.83(1).  Each case will differ factually. The Director-General (or delegate) would receive advice but the form in which that advice is give is not provided for in the legislation.  In some instances advice may be reached by the taking of a consensus position amongst officers who may still differ significantly on the importance to be attached to particular factors.   In other cases the Director-General may receive conflicting advice.  The Director-General may not adopt the advice given but decide independently of it.  Advice may be given orally with only brief or no notes at all and only the decision recorded.  The Director-General is not acting like a court. There may be no attempt made to resolve inconsistencies in reports or conflicting factual accounts.   There may be a “global” assessment without consideration of specific issues.  One would not ordinarily expect the Director-General to give and record reasons.  Issues of privilege may arise in the very process of the giving of advice.

I do not think it can be assumed that Parliament was oblivious to these practical difficulties in framing the legislation.

If as submitted, the court is to receive for its consideration the reasons of the Director General in making his assessment, then what is the court to make of that material?  Does it become evidence in the hearing?   This may be important if the factual basis of the assessment is disputed by the parents.  The very same information which it is submitted is required to be provided, may then be sought to be rejected as evidence as either being irrelevant to the court’s ultimate decision in making a final order or unfair because it cannot be tested except calling the Director-General to testify.  Individual officers could be cross-examined but may not know precisely why the Director-General has or has not make a particular decision. 

What factors are assessed?

If the basis of the assessment by the Director-General is to be received, then there is an issue of what matters should be included.  The same consideration arises when the court comes to make its own findings pursuant to s.83(7)(b).

Both s.83(1) and 83(7) require regard to be had to – “(a) the circumstances of the child/young person and (b) the evidence, if any, that the child or young person’s parents are likely to  be able to satisfactorily address the issues that have led to the removal of the child or young person from their care.”

The “circumstances” of the child seems to be a different test to safety, welfare and well-being of the child.  “Circumstances” places emphasis on the current situation.   Is the absence of the reference to “the evidence” (when comparing the test under (b))  of significance? I think not. I would not read the provision as enabling the “circumstances” of the child to be, for example, determined as a matter of supposition or assumption.   

I would conclude that the inclusion of the term “evidence” in relation to (b) and the parent’s capacity, is by way of emphasis that what is necessary to establish is that the  parents have addressed their earlier shortcomings and this be done objectively, and on the facts of the particular case in contrast to some philosophical position that parents generally are capable of rehabilitation or justice requires that they be give a “fair go” as if the evaluation of parenting capacity is some sort of sporting contest. The term “evidence” (in the case of s.83(1)(b)) I would not interpret as being confined to “evidence” admitted in the proceedings but rather refer material which the Director-General accepts and regards as reasonably reliable.

Are matters listed in sub-paras (a) and (b) exclusive consideration?

Resort to s.8 (objects of the Act) in attempting to resolve any ambiguity, supports a 

construction that the matters in (a) and (b) are not exclusive considerations. For example, a sole concentration of whether parents are likely to be able to satisfactorily address the issues that led to the removal of the child, ignores the importance of other intervening issues which may inhibit the possibility of restoration arising after removal. 

A similar drafting formula to s.83(1)  was employed in section 20 of the Property (Relationships) Act l984.   That Act provided for an application to be made for the adjustment of property interests between parties of a relationship in that the court – “may make such order adjusting the interests of the parties in the property as to it seems just and equitable having regard to (a) ….. ; and (b)……..”

The issue arose in the interpretation of that section as to whether factors (a) and (b) were exclusive considerations the case of Evans v. Marmont (l997) 42 NSWLR 70.  The appeals court (by a four to one majority on that point) held that factors in addition to (a) and (b) could be taken into account. There were differences in terminology and emphasis between the judgments as to how (a) and (b) related to these additional factors  -  whether (a) and (b) were the “focal points”, “essential requirements”, of “fundamental importance” or were to be given “principal weight”?

Mason P observed that Parliament had selected the expression “having regard to” as having a well-established judicial meaning connoting primacy, but not exclusivity, citing Western Australian Trustees Limited v. Poon (l99l) 6 WAR 72 at 79-8O. 

(also see Rathborne v Abel (l964-5) 38 ALJR 293).

The Director-General having assessed the realistic possibility of restoration is to “submit” a permanency plan to the court for its consideration.  The Children’s Court is to decide whether to “accept” the assessment of the Director-General (s.83(5).   A permanency plan involving restoration is to include certain matters (s.84).

Meaning of “accept”
Here again there is uncertainty as to the meaning of the term “accept the assessment”. The term could have a meaning ranging from acknowledging that an assessment has 

occurred (i.e. the Director-General has a statutory obligation to assess and the court accepts he/she has done without necessarily endorsing its methodology or contents), through to an approval by the court in every sense – not only of the result but of the whole process which precedes it.

The word “accepted” in a context somewhat removed from the present, was considered by the Privy Council in the case of Becker v. Corporation of Marion and anor (l976) 5O ALJR 432.   The opinion given was that the term meant ‘accepted for consideration’.

The fact in the case of  Becker and Marion concerned a property owner seeking to 

obtain permission from a planning authority to subdivide land. The authority referred the application to a local council and there was an extended period of delay.  During this delay the legislation was changed making a subdivision more difficult to obtain permission for. The amendment was to the effect that no subdivision plan should be “lodged or deposited with or accepted” by the Director of Planning (unless certain requirements were met).  The council took the view that because the requirements were no longer met it could not examine the plan. The case turned on whether or not the plan had been “accepted”.  In their opinion their Lordships referred to the different meanings of the term “accepted” -

A definition of the word “accepted” can be found at either of two extremes, neither of which their Lordships are prepared to adopt. The word could be said to be the obverse of “lodged” or “deposited”, so that when an applicant deposits a plan, the recipient accepts it by his act of reception. Their Lordships agree with the reasoning of all the learned judges which led to the rejection of this interpretation. It is, for example, possible to figure a person lodging a plan with a Council, and it being clear on the fact of the plan that it relates to land not within (p.437) the jurisdiction of the Council.  Some official will “accept” the plan in the sense of receiving it on behalf of the Council, but obviously that official, or some other of minor importance, would return it to the depositor, giving the reason, without troubling the Council, in its capacity as planning authority, to have the matter even put on the agenda, or that of any sub-committee. In no sense could the Council, the planning authority, be said to have accepted the plan.

At the other extreme – and this was a meaning contended by the respondents –it was said that “accepted” is synonymous with “approved”. There are several reasons why this interpretation is unconvincing…..It is plain from regs l2-l5 that acceptance and approval are regarded as distinct and successive stages; the language strongly suggests that acceptance must, throughout the scheme, be interpreted as meaning “acceptance for consideration”, in the sense of accept as suitable for consideration.   If that be so 

then clearly a plan in relation to which active steps of consideration have been taken cannot be other than “accepted”, even if further information, leading to further consideration, be required before the decision of approval or disapproval can be made.

Secondly, in their Lordships’ view, this interpretation squares with what appears to be the policy of the legislature, in regards not only to the code as a whole, but also to the s.45b amendment. If it had been intended that the amendment was to arrest all non-conforming development, at whatever stage short of approval it had reached, then “accepted” rather than “approved” was a most inappropriate word to have used. It is approval, and nothing short of approval, which re-confers upon a proprietor those rights which planning legislation has transferred from him to the community. The use of the word “accepted”, as referable to a stage in the decision-making process short of one at which any right becomes capable of being conferred, must point to a conscious intention by the legislature not to apply the stricter criteria imposed by the amendment to applications which had reached some intermediate stage between reception and approval.”

Some parallels can here be drawn with this reasoning.  The act of acceptance of the assessment is an intermediate stage of the care proceedings.  The court is not required to make any “finding” in relation to it (compare s.83(7); s.7l(1); 72(1); s.79(1)).   The care application is ultimately resolved by a final order.   A permanency plan is only enforceable to the extent to which its provisions are embodied in, or approved by and order of the court (s.83(8)).  It is the permanency plan which is approved not the assessment of he Director-General.  It follows that “acceptance” of the decision of the Director-General means something less than “approval”.

There is a further difficulty in treating “acceptance” of the assessment as synonymous with “approval”.  The reason relates to the stage of the proceedings at which such acceptance may occur.  Such assessment by the Director-General may be made after a care application has been made.  The reference to considerations of permanency planning in s.78(2)(b), suggests the assessment will precede or be done in conjunction with the preparation of a care plan.  Not uncommonly some time (and litigation) separates this stage from the making of a final order.     Further evidence on “placement” may be still filed by parties. A parenting capacity or other assessment may be conducted by the Children’s Court Clinic.  The factual situation may change.  

If the full process of the assessment by the Director-General pursuant to s.83(1) is disclosed to the court at a preliminary stage, and if acceptance of that assessment means “approval” of it, then inevitably this will create an impression of prejudgment upon the very matters which the court is itself to make a finding upon pursuant to s.83(7)(b) before making a final order.

When the court comes to consider such findings pursuant to s.83(7), it will be in an entirely different position to the Director-General although the matters to be considered in s.83(7)(b) are the same as in 83(1)(a) and (b).  The court’s findings will be made upon a consideration of all the relevant evidence admitted in the proceedings. The court must find that permanency planning has been “appropriately and adequately addressed”.   A permanency plan involving restoration must be approved by the court. 

Being a provision procedural in nature, section 83 should be applied with this purpose in mind and with some flexibility. While it does not arise here for consideration, I would not see any difficulty should there be a significant change in the factual situation, for court at one stage having accepting an assessment of the Director-General, to, in light of such changes to either exercise a power pursuant to section 83(6) to not accept same or not approval a permanency plan and direct a new permanency plan be prepared.   A permanency plan, for example, prepared on the basis of out-of-home care of the child with the paternal grandparents may need to be quite different if the court decides to place the child with maternal grandparent.  Neither alternative challenges the Director-General’s assessment that restoration to a parent is not a realistic possibility.  

A permanency plan can appear to be modified or replaced by another plan up until its approval by the making of a final care order or orders.  

If restoration to a parent is found by the court to be a realistic possibility pursuant to s.83(7)(b) it does not of itself follow that such a plan should be approved by a final order consistent with restoration (or as invariably argued by the parties, to be a short term  order).   A finding made in terms of s.83(7)(b) establishes what may be called a “base-line” above (ie. restoration is a realistic possibility) requires restoration to be considered and below which (ie restoration is not a realistic possibility) precludes its approval.    S.83, does not however, establish or constrain the principles to be applied in the making of a final care order.  Those principles are found in s.9.

In summary therefore I would find that –

(a) Section 83(1) requires the Director-General to “assess” the realistic possibility of restoration and the assessment (which for the purpose of s.83(5) means the Director-General makes a decision) and this decision is submitted to the court for its consideration;

(b) The Director-General must consider those matters set out in ss(1)(a) and (b) but is not restricted only to a consideration of those factors;

(c) That decision of the Director-General along with a permanency plan is to be submitted to the court;

(d) The assessment made by the Director-General which is submitted to the court, does not have to (but may) disclose as part of the assessment the factual considerations taken into account and the reasoning process adopted by the Director-General in such assessment; 

(e) There is no barrier to the Director-General (except where the material is subject to privilege which is not waived) disclosing such information and reasoning process to the parties, for example, during the collaborative preparation of a care plan;

(f) A general duty of disclosure may arise independently of these provisions where the Director-General has, for example, material (such as medical reports) which is adverse to the Department’s case but which may be of assistance to the parent’s case but unknown to them;

(g) That “acceptance” of the assessment of the Director-General by the court, means that it is accepted for (or worthy of) consideration in contrast to being absurd.  Such acceptance does not amount to a preliminary (or final) determination of the merits of the issues such as to give an appearance of prejudgment of findings to be made at the conclusion of the hearing made on all the evidence, pursuant to s.83(7)(a) and/or (b);

(h) “Acceptance” of the Director-General’s assessment does not require the court to examine the process and methodology adopted by the Director-General in a litigious way;

(i)  In the present case the extract from the Care Plan -

            “Is there a realistic possibility of the child or young person being restored to 

              his or her parents?  No”

             is an adequate compliance with the obligations of the Director-General to

             put before the court the Director-Generals assessment to be accepted or 

             not accepted; 

(j)  The Court does have discretion not to accept the Director-General’s

assessment pursuant to s.83(6) however this does not involve an examination by the court of the Director-General’s reasons and would therefore be likely only to be adopted where considers Director-General’s assessment untenable or absurd;  and

(k) The Court can require another permanency plan be submitted for approval even if the Director-General’s assessment is not rejected.

Even if this construction of the legislation is incorrect then factually the basis for the Director-General’s assessment is adequately discernable from the care plan, permanency plan and other affidavit material filed on behalf of the Department and I would not by order direct the applicant to file an assessment or amend the restoration plan.

I would wish to emphasise that the decision in the present matter concerns the interpretation of a particular section of the legislation.  Nothing in this decision should be taken as detracting from the importance of ongoing evaluation and planning for children the subject of care proceedings or in out-of-home care or that full, accurate and complete documentation be maintained of any such evaluation and plans. Further, the planning process (and insofar as it does not compromise the safety, welfare and well-being of the child) should be a consultative one (and even hopefully, a co-operative one) with the natural parents.  
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