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No.   169 of 2002 - RE:  TINA 

JUDGMENT

HIS WORSHIP: This is an application filed on 18th April, 2002 by the mother of the child [Tina].   The child was born….1996.   The Mother seeks leave to apply for rescission/variation of care orders made on 24th January, 2000 by Gilmour CM, sitting at Campsie.   The effect of those orders, made under the repealed Act, was to grant custody of the child to her father until she attains the age of eighteen years.   There was a supervision order for twelve months and it was further provided that [Tina] would have contact to her maternal grandmother for two days every three weeks and weekly visits four times per year during which it was contemplated that the child’s mother would have an opportunity to visit the child in her grandmother’s care.   

The unsatisfactory consequence of these arrangements, which contain no independent orders in favour of the Mother, is that, now that the child’s maternal grandmother is no longer available to play her part, there is no provision for mother and daughter contact.

In support of her application, the Mother, for whom Mr. Butland of Counsel appears, relies on her affidavit sworn 17th April, 2002.   For his part, the Father, for whom Mr. Benjamin appears, relies on his affidavit sworn 12th June, 2002 and opposes leave being granted to authorise the Mother to reopen the matter of [Tina’s] residence but agrees that the contact arrangements may be defective and may need to be revisited.    Mr. Mills indicated that the Department of Community Services for which he appears would recommend that any leave granted to the Mother be restricted to the area of contact and Mr. Braine of Counsel, appearing in [Tina’s] interests, is in agreement with Mr. Mills.

According to the Mother, she was a practising alcoholic and binge drinker at the time that [Tina] was placed in [the father’s] custody.   In addition, she was addicted to heroin but she goes on to say that she has not drunk alcohol for a period of eighteen months because, during that time, she was prescribed methadone which, apparently, diminished the desire for either drug.   Her evidence is that she is currently prescribed 40 milligrams of methadone per day and she is in the course of reducing that intake.

The Mother’s evidence points to her new relationship and the birth of a son, [Jim],   [earlier this year], as other significant factors going to make up the sort of change on which a grant of leave is contingent.   Whether I should regard those as sufficient is a moot point because I agree with the submission of Mr. Braine and Mr. Mills, with which Mr. Benjamin finds a measure of agreement, that there is a sufficient change in the breakdown of the contact arrangements to justify leave but that leave should be restricted to contact.   Mr. Braine complicated the matter by suggesting that the leave should perhaps extend to matters of medical treatment, education and religion but nothing else has been put with regard to those matters so that I need not accept the challenge.

The question, then, is whether there is power in a proper case, of which this appears to be one, to grant leave to a party to seek rescission/variation, not so as to put the parties at large but to allow specific issues to be revisited.   I have come to the conclusion that there is.

In the first place, I think that the use in section 90 of the word “variation” as well as “rescission” indicates that more than one process is contemplated by the section and that something short of and more focused than rescission may sometimes be appropriate.   I take into account, the “permanency planning” provisions of the Act and the express intention of the legislature with regard to permanency.   I am not satisfied that the Mother has demonstrated that it is appropriate and in [Tina’s] interests or in conformity with the provisions of section 90(2) that her placement with her father be put in doubt and given the state of the evidence and [Tina’s] age, I think that she should not be exposed to the uncertainty which a general grant of leave to rescind/vary might prompt.   In my opinion, the evidence before me would not justify it but, on the other hand, it seems likely that [Tina] should have the benefit of proper contact with her mother.

Secondly, it seems to me that the provisions of section 90(2A) where the Court is required, on the hearing of an application for leave, to consider matters including “the plans for the child” support the view that leave to vary can be focused on particular aspects of existing orders and need not be a license to re-open and re-litigate the whole of the arrangements for a child.  

Thirdly, I have had regard to an unreported decision of Crawford CM in Re Emily  to which Mr. Mills referred me.   In that case, His Worship dealt with an application for leave to seek rescission/variation where there was a concession that the applicant/mother really preferred not presently to disturb the placement of the child with her father but sought an increase of contact so that, at some time in the future, she might be in a better position to attack the placement.   By contrast, in the present case, the Mother has not conceded that only the area of contact should be revisited and has not abandoned her wish to procure a change of [Tina’s] placement with the Father but, rather, I have come to the conclusion that the evidence before me would not justify a grant of leave for that larger purpose.

Returning to Re Emily,  Crawford CM considered the apparent procedural unfairness of granting leave on one basis and then finding that the successful applicant for leave might conduct his or her case on an entirely different basis and seek entirely different orders than had been flagged.   He thought that, absent intervening events which might justify it, such a circumstance should not be permitted and, accordingly, he gave leave to the applicant/mother to vary the contact- related aspects of the orders and not otherwise. 

For those reasons, I conclude that there is power in a proper case to grant leave to seek rescission/variation and, in the grant of leave, to limited the areas in relation to which rescission /variation may be sought.   In the present case, then, I grant the Mother leave to apply to rescind/vary those aspect of the orders of 24th January, 2000 which relate to contact between mother and the child.   The application for leave is otherwise dismissed.
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