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IN THE CHILDREN’S COURT

OF NEW SOUTH WALES

AT ST. JAMES

MITCHELL CM

16 April 2002

IN THE MATTER OF RAJIV

Facts: 

The Children’s Court granted a one year supervision order with undertakings by the natural parents in relation to [RAJIV] (born in January 2000) in September 2001. On 18 March 2002 the Children’s Court made an Emergency Care and Protection Order for 14 days. On 2 April 2002 the Department of Community Services made a care application and an assessment application. The Department also filed and served a notification of a breach of a supervision order and a notification of a breach of undertaking. The notifications alleged a series of breaches by both parents.

Reasons for Decision:

“It is the obligation of the Court where there is an alleged breach of a supervision order, an obligation imposed by section 77(3) to give the parties an opportunity to be heard concerning the allegation. Now, I think that necessarily imports the idea that the parents are aware of what the alleged breach is and in this instance they have been made aware of that because a formal notification has been served on them and indeed a copy has been given to Mr Butland and to Mr Braine who appear for them.

Once they have been given an opportunity to be heard, and in this instance they have accepted that opportunity of telling me through Mr Butland and perhaps not quite so vociferously by Mr Braine that the allegations which the Department rely upon are contested, the Court is to determine whether the order has been breached. Now, an important question is how that determination should take place. There is no suggestion in the legislation that the persons who are alleged to be in breach should be supplied with sworn verified material from the Department and given an opportunity to test the accuracy of that evidence and there is no provision in the legislation which specifically entitles the persons alleged to be in breach to file their own affidavit material. 

I think that it must be inferred that those things are to happen because it is after all the Court who has to determine all those matters and it is not clear to me how a Court can determine a matter absent consent without evidence which can be tested because evidence that cannot be tested is not much use, and without the persons who are alleged to be in breach being afforded the opportunity to put sworn evidence on. For that reason I agree with Mr Butland, not for the reasons that he expressed but for the reasons that I have given, that his client should be supplied with the affidavit material from the Department, should have an opportunity to cross-examine and should have the opportunity of which his client might or might not take advantage of, to file contradictory sworn material.

In those circumstances, the question of the breach of supervision order cannot be dealt with today and section 73(3) which deals with alleged breaches of undertakings must for the same reasons go over to another day.

I INTEND THEREFORE TO REQUIRE THE DEPARMENT TO FILE AND SERVE ITS MATERIAL IN CONNECTION WITH THE ALLEGED BREACHES ON OR BEFORE 7 MAY AND TO GIVE THE MOTHER AND IF HE CHOOSES THE FATHER LEAVE TO FILE AFFIDAVIT MATERIAL ON OR BEFORE 21 MAY.

The Department initially sought not to proceed with its care application but to proceed under sections 77(4) and 73(6) to make an interim order in relation to the child.

The sections indicate, I think, that the Court can proceed in that fashion but only where it finds that the supervision  order or the undertaking have been breached and at this stage, of course no such finding is possible. So although recourse to those sections would have avoided the need to rely on the care application, I think in the context of the interim orders that are sought today it is not possible. It is necessary to make some interim orders because Rajiv is in care and the Department of Community Services requires some warrant to hold the boy and to continue to care for him.

SO I WILL MAKE AN INTERIM ORDER ON THE CARE APPLICATION FILED BY THE DEPARTMENT  PLACING RAJIV IN THE PARENTAL RESPONSIBILITY OF THE MINISTER PENDING FURTHER ORDER.

THE APPLICATION CONSTITUTED BY THE TWO NOTIFICATIONS OF ALLEGED BREACH WILL STAND OVER TO 30 MAY FOR HEARING.”
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