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In the matter of Nerida

File No. 68 of 2001
Mr Richard S seeks the leave of the Children’s Court to apply for the rescission of a care order made in respect of his daughter, who I will refer to as “Nerida”.  Mr S has been seeking such leave for some time, and has been to many courts in his efforts to obtain leave to apply for rescission.  Nerida is now three years old, and has been in care since she was removed from her parents in January 2000.

I do not propose to set out the full history of this litigation.  There are however two court cases which are very important.  The first is the appeal against the original Children’s Court decision of the 10 October 2000, which was heard by His Honour Judge Puckeridge in the District Court on 13 November 2000.  It was in that case that the last and current orders concerning the placement of Nerida were made, confirming the placement of Nerida in the custody of her maternal grandmother, Kerrie M, until she attains the age of 18 years.

The second important decision is the decision of the Court of Appeal in S v Department of Community Services [2002] NSWCA 151 in which that Court considered Mr S’s appeal regarding his second leave application decided by Children’s Magistrate Zdenkowski on 3 September 2001, and also considered the appeals therefrom to the District Court and the Supreme Court.  On 23 May 2002 the Court of Appeal ordered that “the matter of Richard S’s application for leave be reheard in the Children’s Court by a different Magistrate”.

On 25 June 2002 Mr S filed an amended application for leave to apply for rescission/variation of a care order, and an application for rescission/variation of the care orders made by Puckeridge DCJ on 10 October 2000.  That amended application was accompanied by an affidavit of 24 June 2002.  On the first hearing day of 28 June 2002 the applicant’s solicitor, Mr Thiele, confirmed that the applicant was now relying on the fresh application and the new affidavit, and was not seeking to have the previous application for leave reheard.  So the old leave and rescission application with its tortuous history is no longer before this court, as Mr S is pursuing his new leave application, and relying on his new affidavit in support.

Mr Bourke, appearing on behalf of the Department of Community Services, opposed the granting of leave.

The legislation

The legislative test regarding leave applications is contained in s 90 of the Children and Young Persons (Care and Protection) Act, 1998.  That section was amended from 1 February 2002, with the commencement of the Children and Young Persons (Care and Protection) Amendment (Permanency Planning) Act 2002, which made amendments to the principal Act which “will require the planning of suitable long-term placements in order to avoid the detrimental impact on children of failed attempts at restoration with birth parents, a drift in(to) the care system and unplanned multiple placements”
.

The amending Act relevantly adding subsection 2A to section 90, so the test to be applied by this court has changed since the second leave application was considered by Zdenkowski CM  and the Court of Appeal.  Section 90 now provides:

“90. Rescission and variation of care orders 

(1) An application for the rescission or variation of a care order may be made with the leave of the Children's Court. 

(2) The Children's Court may grant leave if it appears that there has been a significant change in any relevant circumstances since the care order was made or last varied. 

(2A) Before granting leave to vary or rescind the care order, the Children's Court must take the following matters into consideration: 

(a) the nature of the application, and 

(b) the age of the child or young person, and 

(c) the length of time for which the child or young person has been in the care of the present carer, and 

(d) the plans for the child, and 

(e) whether the applicant has an arguable case.” 

The application 

Mr S’s application relies on the following significant changes in relevant circumstances since the orders were made:

1.  The natural father, Richard S, is seeking custody and care of the child.

2.  The natural father, Richard S, has now separated from Renee S, the child’s mother, and the parties are living separately and apart.

The application has been amended by consent to specifically include a further ground; that Mr S is now the father and carer of a new sibling to Nerida, a child I will refer to as “Carolyn”, that this is a significant change, and also an indication that Mr S is a fit and proper person to care for the subject child Nerida.

The application seeks that the child Nerida be removed from the care of the maternal grandmother and placed in the care of the natural father, Richard S, and that the child live with the father.  The grounds intended to be relied on are:

1. “The father is a fit person to care for the child; and

2. The environment in which the child was previously living at the time of the original care order no longer subsists.”
The test for leave

In the earlier proceedings in the Court of Appeal, Davies AJA (with whom Heydon JA and Hodgson JA agreed) said:

“23  I should observe that a person seeking leave to apply for the rescission or variation of a care order is not required to prove on such an application that, if leave be granted, the person would be entitled to the order sought.  The first step is simply to establish that there has been a change of sufficient significance to justify the consideration of an application for rescission or variation of the care order.”

His Honour noted that “Section 90(2) uses the expression ‘a significant change in relevant circumstances’.  This requires a comparison between the situation at the time when the application was heard and the facts underlying the decision when the order was made or last varied.”
  His Honour referred to three circumstances put forward by Richard S which were, on their face, significant.  Not surprisingly, two of those circumstances are specifically relied upon in Mr S’s fresh application for leave, and the third, in relation to Mrs S’s drug-free status, is referred to in his supporting affidavit.

Applying the test set out by the Court of Appeal, “the facts underlying the decision when the order was made or last varied” can be identified from the findings of fact made by Puckeridge DCJ.  They were:

· That the natural mother’s drug free condition had not been sustained for a sufficient period of time for the court to consider her drug free condition stable.

· That the mother then accepted that she still required assistance and support in caring for the child.

· That the tension in the relationship between the mother and the father in relation to the mother’s drug taking raised concerns as to the stability of the relationship.

The “situation at the time when the (leave) application was heard”, now almost two years later, is however the subject of substantial factual dispute.  On the face of it, the leave application sets out changed circumstances which are clearly significant - the application is by Mr S alone, a man who is now separated and living apart from the mother of the child, and who has custody of a new infant sibling to Nerida.  Why wouldn’t Mr S be granted leave given those significant changes to relevant circumstances?

The onus on the applicant
The applicant bears the onus of establishing a significant change to relevant circumstances.  The applicant must also have an “arguable case”, as section 90(2A)(e) requires the court, before granting leave to vary a care order, to take into consideration whether the applicant has an arguable case.  The Macquarie Concise Dictionary defines “arguable” as “1. Capable of being maintained; plausible. 2. Open to dispute or argument.  3. Capable of being argued.”  An “arguable case” is clearly a far lesser test than a prima facie case test or a “more probable than not” test.  In my view an “arguable case” test indicates a requirement for the applicant to put material before the court which shows that there is a plausible case which requires or deserves further consideration in a substantive hearing.

The dispute
The Department of Community Services disputes the very existence of the alleged changes in circumstances.  Or, adopting the test quoted at page 4, the Department of Community Services submits that the applicant cannot establish that there has been significant changes, and suggests Mr S has lied on oath and fabricated his evidence to try and justify the consideration of his application for rescission of the care order upheld by Puckeridge DCJ.  The Department further argues that leave should not be granted on the factual findings the court should make.

Given this rather extraordinary allegation as to the fundamental facts relied on by the applicant, and so as to determine whether the applicant could establish the very existence of the suggested significant changes in circumstances, I heard evidence from the applicant and evidence in reply from witnesses for the Department.  Mr S gave oral evidence to supplement his affidavit, and the department called a number of witnesses in response.  In the light of this evidence I have made findings of fact, which are set out below.

Bearing in mind the nature of a leave application, it is important to emphasise that the factual issue being contested and determined is the question as to whether it could be held that there has been a significant change. 

The facts regarding the alleged significant changes

It is certainly true that Mr S is now seeking custody and care of Nerida.  The significant change alleged is that this is different from the situation before Puckeridge DCJ wherein the proceedings were described as Renee S v Department of Community Services.  The Court of Appeal noted the focus on Mrs S before Puckeridge DCJ, and in that case His Honour confirmed the care order made “because he was not satisfied that Mrs S would properly care for the child”.

So it is a new situation that it is Mr S alone who is seeking custody and care of Nerida.  While it is therefore true that the applicant on the face of the record has changed, the nature of that change of circumstances is inextricably linked to the second significant change alleged, that is, the alleged fact that Mr S is now separated from Mrs S, and the parties are living separately and apart.  Mr S is now seeking the custody and care of Nerida in circumstances whereby he is living apart from Mrs S.

Turning therefore to the second significant change pleaded, in evidence Mr S maintained that he has now separated from Mrs S, and is living in North Ryde while Mrs S lives at Balgownie near Wollongong.  His evidence was that he has a Family Law Court residency order for the sole care of Carolyn, and is her full time carer, and that Mrs S visits the North Ryde home for contact in accordance with Family Court arrangements four days per week, for four hours each visit.

Mr S’s story about this alleged separation started to crumble as soon as he faced cross examination about Mrs S’s travel arrangements, and the times at which she came and went from the North Ryde address.  He knew nothing of her transport arrangements, yet insisted that she stayed for no more nor less than the four  hours provided in their Family Law agreement.

I find, as a fact, that Mr S and Mrs S are not living separately, and they co-habit together at the North Ryde address.  In making that finding of fact, I accept the evidence of Mr Krouglov, the private investigator, as to his observations over the period 19 June to 23 June 2002, being a week or so before the hearing of the leave application.  Mr Krouglov told the court of his monitoring of the North Ryde address continuously for extended periods on those days, and of Mrs S being constantly present at that home.

That evidence is supported by exhibit 11, a Statement of Claim filed in the Common Law Division of the Supreme Court on 8 August 2002 by Mr and Mrs S against Mr Krouglov’s employers, Maxwells Investigations, and the Crown Solicitor, for the harassment and harm suffered by being “stalked” by the investigator.  The sworn affidavit in support refers to facts such as “We both feel we are in prison in our own home” and suggests that the couple were living together at that address at the time the investigators made their observations.  Exhibit 12 similarly supports the evidence of co-habitation, being a decision of the Administrative Appeals Tribunal on 10 January 2002, which deals with Mr S’s application for review of a decision regarding his disability support pension.  The Tribunal sets out the evidence at the review from Mr S, which includes evidence of Mrs S living at his home four days per week, and sleeping in the spare room.

The evidence before me clearly suggests that Mr and Mrs S have been living together at North Ryde for some time, as, in addition to the evidence above, there was the evidence of nurses Parker and Harrison, who visited baby Carolyn seven times between September 2001 to January 2002 and always found Mrs S there, and usually Mr S as well.

The third significant change relied upon is the fact that Mr S is now the father and carer of Carolyn, and his success in the care of Carolyn indicates he is a fit and proper person to care for Nerida as well.  The fact is that Mr S, together with Mrs S, raise Carolyn at North Ryde.  The evidence suggests that they are raising her successfully, given the evidence of the nurses who visited Carolyn and her mother at the Ryde address after her birth.

The grounds for the application are that Mr S is a fit person to care for the child Nerida, and that “the environment in which the child was previously living at the time of the original care order no longer subsists.”  While those matters would be considered in the substantive application should leave be granted, there is a factual issue regarding the environment in which the child would be living which would clearly be decided adversely to the applicant, as there has been no change whereby Mr S now lives separately from Mrs S.

So, to summarise as to factual issues:

There is a new applicant for the care of Nerida, Mr S.  Mr S lives with Mrs S at the North Ryde address where they raise Nerida’s sibling, Carolyn.

It is not a significant change that Mr S is now the applicant.  At the time of hearing the leave application, he was living with Mrs S, which is precisely the situation when the matter was before Puckeridge DCJ.  It is only the name of the applicant on the papers which has changed.  The facts behind that finding also answers the second alleged significant change, and the suggestion as to a separation from Mrs S and their living apart is simply untrue.

I find there has been a significant change with the arrival of Carolyn , and I find as a fact that, contrary to the applicant’s evidence, he and Mrs S are currently living at North Ryde and raising Carolyn together. 

Should leave be granted?

The Court has a discretionary power to grant leave “if it appears that there has been a significant change in any relevant circumstance since the care order was made or last varied”.  I have found that there has been one significant change (as set out above), and that change must be assessed in the light of the criteria to be considered under the new sub-section 2A.

Regarding subsection 2A(a), “the nature of the application”, the application is for a very significant change of current care arrangements.  It seeks that the child Nerida be removed from the care of her maternal grandmother and placed in the care of, and then live with, the applicant.  So the application is for a very significant change to Nerida’s circumstances.

As to subsection 2A(b) “the age of the child or young person” and 2A(c  ) “the length of time for which the child or young person has been in the care of the present carer”, Nerida is only 3 years of age and has been with her maternal grandmother for the last two years.  Those criteria are very relevant in this case given the young age of the child and the proportion of her young life she has been with Kerrie M, and the need to consider issues affecting the child, such as identified by the Minister in her second reading speech regarding the introduction of the subsection 2A amendments, when she said:

“Current experience suggests that a major source of uncertainty and anxiety for children in care is when birth parents apply for a variation of court orders, especially when they have little or no prospect of succeeding.  While there is no intention to remove a parent’s general right to return to court to seek custody of their child, the bill seeks to balance the merit of such applications with the level of distress and instability which is likely to be generated for the child.:”

Subsection 2A(d) refers to “the plans for the child”.  Mr S’s plans are for the child to come and live with him, and there are no other plans referred to.  There are no plans as to how any transition would take place, though one would expect future plans to be a matter explored in any substantive hearing.

Subsection 2A(e) refers to “whether the applicant has an arguable case”.  I have considered the meaning of this test at page 5.

The issue before the court is only the question of leave to allow the substantive application to be heard.  And in this case I have found there has been a significant change in relevant circumstances.  The threshold to be met by the applicant is not a high one, as I have set that out at page 5.

Ms Mundey, appearing for the applicant on the second hearing day, submits there are a number of factors which indicate leave should be granted:

· Mr S is fit to be a carer, and he has proved that with his level of care for Carolyn.

· Mr S has the assistance of Mrs S, and she is very involved in the raising of Carolyn.

· Mr S can provide suitable home premises.

· There is a half brother to Nerida, “Jason”, who visits regularly.  Therefore Nerida could have contact with another important relative.

On behalf of the Department of Community Services, Mr Bourke argues that there are a number of factors which suggest leave should not be granted:

· The court could not be satisfied that the previous environment of domestic violence no longer exists.

· The applicant has only a limited role in the care of Carolyn, and is not the primary carer he has attested to.

· The applicant has had no contact with Nerida for over one year.  That this is a sad reflection on Mr S’s inability to put the child’s interests above his and Mrs S’s.

Mrs Renshall, the separate representative of the child, supported the submissions of Mr Bourke, and submitted that leave should not be granted, pointing particularly to the failures in Mr S’s evidence and his inability to put N’s interests above his own.

The evidence is that the circumstances into which Nerida would be returned, should the substantive application to vary be successful, are entirely contrary to the sworn evidence of the applicant.  The proposed environment for the child is almost unknown, as the home circumstances are not provided truthfully by Mr S. 

Mrs S was not called to give evidence on the leave application, despite the material put before the court by the Department of Community Services, and despite the opportunity to do so on the second hearing day.  So there is no apparent, reliable evidence which would address the concerns Puckeridge DCJ expressed concerning drug addiction, violence, and the support and assistance Mrs S may still require. Mrs S was certainly available to give evidence, as Mr S told the court Carolyn was being cared for by a friend that day (who he would not name) and that he did not know where Mrs S was on the hearing day, yet it was Mrs S who answered the phone at Mr S’s premises while he gave evidence.

Mr S is unlikely to be found to be a fit person to have the care of Nerida.  Not only is he quite prepared to tell whatever lies he thinks will be helpful to progress his court case, but he has demonstrated he is unable to be trusted to comply or co-operate with any regime or arrangements which may be necessary to deal with any restoration of Nerida to his care.  He openly and consistently resents the interference of the Department of Community Services in his quest to recover Nerida, so the court would not only be concerned as to how he would co-operate in such a difficult task, the court already knows that he is entirely incapable of complying with any regime of gradual restoration of contact and care.

Of greater concern regarding his fitness to have the care of Nerida is his inability to recognise the needs of the child, and to place those needs above his own needs.  The fact is he has not seen his three year old daughter for more than a year because he is in dispute with Department of Community Services regarding the supervision of such visits.  He would now be a complete stranger to Nerida, as she is only three years old now, and has not seen her parents since before her second birthday.

Mr S does not have an arguable case.  He has lied about the fundamental factual circumstances of his living arrangements;  there is no reliable evidence as to the role Mr S takes in the care of the baby Carolyn - indeed given the findings of the Administrative Appeals Tribunal, his evidence there was that he is unable to care for the child, and his wife cares for both the baby and Mr S.

Further, there is no reliable evidence at all about what progress Mrs S has made, if any, concerning the drug addiction issues which concerned Puckeridge DCJ, and no reliable evidence regarding the domestic violence concerns which were apparently linked to the drug addictions of Mrs S. 

Mr S has lied to the court in a blatant and extraordinary manner.  His application as filed is a fabrication - the only significant change in circumstance established - the care of Carolyn - was an oral amendment to his application, and has been found to exist on an entirely different basis to that put forward by Mr S.  We have the bizarre situation whereby Mr S is the sole applicant for the care of Nerida, and bases that application on his care of Carolyn.  The evidence however is that Mrs S, not Mr S, is the carer of Carolyn, but Mrs S is not even a joint applicant, and has given no evidence on the leave application.

The purpose of leave to proceed provisions is to weed out cases such as this, cases where there is no reliable evidence, where the applicant has proved himself to be dishonest and without regard to the welfare of the child in question.  It would be a nonsense for the Department of Community Services and indeed the court to be put to the expense and burden of a the hearing of the substantive case, given the material before me on this leave application.

Taking into consideration the test set out in section 90, and the considerations of subsection 2A, the application for leave will be refused.

Regrettably, there is another issue which must be addressed.  I have formed the view that Mr S has, in a calculated and deliberate fashion, sought to pervert these proceedings by lying under oath.  He has sought to achieve his aims by giving whatever evidence he thought would assist his case, and even in the face of damning evidence to the contrary.  His dishonest evidence has included evidence which goes directly to the heart of key issues in this application, and indeed went to the crucial issues before superior courts in recent times.

Accordingly, I will also direct the Registrar to forward a copy of the court papers, the exhibits and the evidence to the Director of Public Prosecutions for consideration of perjury or other criminal proceedings against Mr S.
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