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IN THE MATTER OF MB, PB AND MMB 
MB (born 24.7.1996), PB, (born 31.3.1998) and MMB (born 27.8.1999) are the subject of contested care applications under the Children and Young Persons (Care and Protection) Act 1998.

In the case of the two older children, there are applications pursuant to s90 to vary previous care orders so that parental responsibility be allocated to the Minister till age 18. In the case of the youngest child, there is an application for the same order pursuant to s61.

The matters are part-heard before me in the Children’s Court at Cooma and were adjourned on 21 May 2002. The hearing was scheduled to resume on 5 and 6 August 2002 but these dates have now been vacated by Magistrate Keogh for reasons related to lack of legal representation for the parents.

On 21 May 2000, having determined pursuant to s5(2) that the B. children were of Aboriginal descent, I ordered the Director-General to prepare an amended care plan which complied with the requirements of s78A as to permanency planning. In particular, attention was drawn to s78A(3) dealing with the Aboriginal and Torres Strait Islander Child and Young Person Placement Principles in s13 and to s78A(4) which sets out various requirements when, inter alia, a permanency plan “indicates an intention to provide permanent placement through an order for sole parental responsibility”.

The Director-General has (I am advised) now complied with s78A(3) but not s78A(4). It is contended that, in the circumstances of this case, there is no statutory obligation to comply with s78A(4).

In order to resolve this issue, and to avoid inconvenience and expense to all concerned, I directed that written submissions be filed and that a teleconference hearing take place to hear further argument, if any, at 9.30am on Friday 26 July 2002.

Mr Bartlett, on behalf of the Director-General, filed helpful written submissions in support of his contention. No other written submission has been filed.(I note in respect of Mr Bartlett’s submissions that the reference in paragraph 16 to the age of 16 years should no doubt refer to the age of 18 years. Also the reference in paragraph 19 to a period of 5 years in the context of s149 should be to 2 years as a result of the recent amendment to s149)

At the brief hearing this morning, Mr Bartlett appeared on behalf of the Director-General and substantially relied on his written submissions. Ms Collett appeared for the children’s father (M O’B). RB, the children’s mother appeared unrepresented. Mr Payne appeared as the children’s separate representative. Neither Ms Collett nor Ms B wished to comment on the issue raised by Mr Bartlett on behalf of the Director-General. Mr Payne indicated he supported the care plan and did not oppose Mr Bartlett’s submission.

In this case the Director-General seeks long-term orders allocating parental responsibility to the Minister pursuant to s79. It is apparent from the original care plans filed (for example see page 11 of the care plan relating to PB) that it is contemplated that sole parental responsibility be allocated to the Minister.

Section 78A is a recent amendment and, as far as I am aware, has not been considered by a superior court. At first blush it would appear that a proposed order of the kind sought would trigger the requirements of s78A(4) because an order is sought allocating parental responsibility to the Minister and there is no proposal for any aspect of that responsibility to be shared.

If this construction were to be adopted it would have a wide operation and impose onerous requirements on the Director-General (first because of the obligations imposed by s78A(4) and second because they would arise more frequently). This, of course, is not a reason to reject this interpretation if it is otherwise sound and reflects the appropriate policy objectives. Unfortunately I have not had access to extrinsic materials such as the Second Reading Speech relating to the permanency planning amendments to shed any light on the Parliament’s intention. Nevertheless, I am persuaded that s78A(4) should be given a more limited operation.

In my view it contemplates that the steps outlined in sub-paragraphs (a) to (e) be undertaken by the Director-General in two cases: in the case of an adoption or in the case of an order for sole parental responsibility pursuant to s149. The reference to an order for sole parental responsibility is confined, it seems to me, to the particular circumstances set out in s149 ie an application by an authorised carer (who satisfies certain conditions) to the Children’s Court for sole parental responsibility.

The heading to s149 is “ Order for sole parental responsibility”.  I note that the amendment to s149 was introduced at the same time as s78A was introduced. Further, this construction is reinforced by the amendments to  the definition dealing with “permanent placement” and also introduced with s78A. This refers to “(d) placement under an order for sole parental responsibility under section 149”.

Finally I observe that the protections contemplated in s13 apply to all permanency plans affecting children of Aboriginal descent. The additional protections contemplated by s78A(4) are in my view designed to address the particular circumstances of an adoption or s149 order.

Accordingly I agree with the submission of the Director-General and amend my previous direction. The Director-General is now required to submit an amended permanency plan in accordance with s 78A (1)-(3). The requirements of s78A(4) do not apply in this case.
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