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IN THE MATTER OF JS

Facts:

JS is a 14 year old boy, the subject of a care application. A Children’s Court Clinic Clinician assessed JS’s IQ was at a level equivalent to a six or seven year old, his Academic Achievement was in keeping with his overall IQ, with age equivalents between six years and six years nine months and further that his social and self-help skills were approximately at a five year level.

The child was represented by a solicitor, Mr Nasti, who made an application for a declaration pursuant to section 99(4)

Section 99(4) provides that:

“The Children’s Court may, on the application of a legal representative, make a declaration:

(a) that a child who is not less than 10 years of age or a young person is   not capable of giving instructions and that the legal representative is to act as separate representative, or

(b)that a child who is less than 10 years of age is capable of giving instructions”
Decision:
“I have granted leave in this matter for Mr Nasti who appears for JS who is now aged 14 years to bring an oral application for a declaration under section 99(4)(a). That would give Mr Nasti the status of separate representative and would give him an opportunity to act in a way different to that which in the ordinary course he would act in the interests of a 10 year old client. The statute speaks about the young person being not capable of giving instructions.  If he is found to be not capable of giving instructions then the Court would in the ordinary course make a declaration to that effect. But it seems to me that the evidence does not establish that he is in fact incapable.

I take the view that being not capable of giving instructions imports a very high test before a declaration can be made. It seems to me that it means either that the boy is incapable in the sense of incapable of communicating and that of course is a very, very extreme case. Alternatively it may mean that he is incapable of understanding the significance of giving an instruction. He doesn’t in other words, understand that there is any particular significance in telling Mr Nasti what he wants.

As distinct from that, I think that it is not the business of section 99(4) to judge whether the instructions which a child or young person gives, are wise in the long or short term or are really in his interests. That seems to me to be a matter for the Court which would in the ordinary course hear all of the evidence and all of the submissions by all the other parties to the proceedings including the child himself. I don’t disagree with Mr Nasti that there may be difficulties in some cases where a solicitor acting for a child would like to present a somewhat different case that the one his instructions bind him to present but it seems to me the Parliament has tried, in section 99, to place a child in the same position as a party in terms of his ability to communicate to the Court.

If there is evidence which is germane to the issue and important in a determination of the case, which might be contrary to the case being presented by and on behalf of the child, there is ample opportunity for that to be presented by the other parties to the proceedings. It seems to me that the child is entitled to be heard and to have his case put just as any of the other parties are, whether that case is ultimately judged to be wise or unwise.

In those circumstances the test of entitlement to a declaration is a very high one. The evidence does not support the contention that JS is incapable in the sense which I have described and accordingly I dismiss the application under section 99(4A).” 

CHILDREN’S LAW NEWS –
2002 Vol 2 
Page 1 of 2

