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REASONS FOR JUDGMENT

Before the court are three children J, K and C.

In the case of C there is an application asserting that the child is in need of care.

In the cases of J and K are applications for leave to vary or rescind orders

being orders accepting undertakings and for supervision made on the 2Oth June 1900.

The case has been set down for hearing extending over an anticipated 3 days. The leave application to rescission/variation application was filed in May of this year (together with the rescission/variation application which is the current practice).  That the court only now has to address the issue of whether leave should or should not be granted, at the outset of a contested hearing, is unfortunate to say the least.

The granting of leave should not be assumed as a mere formality.  It is a distinct proceedings with distinct issues to be determined.  Nor should it be viewed as an avenue for an opposing party to have a “dry run” at testing the weight of the evidence to be adduced by the applicant on the substantive application. 

Here the evidence is voluminous and appears to have been filed in relation to the care application and rescission/variation applications (if leave is granted) without particular discrimination as to the different issues involved in each application.

In that regard certain preliminary issues have arisen as to the nature of the procedure to be adopted in determining this issue.

What is the nature of a leave application?  What evidence is to be considered? What are the roles of other parties?

The nature of an application for leave to rescind/vary an order was considered by the court in the case of Re Edward (Supreme Court of NSW, 20th April, 2001.)   In that case Kirby J considered the nature of an application for leave.  His Honour cited a passage from the case of Collins v.The Queen (l975) l33 CLR l2O ( at p.l22) -

“In the ordinary course of litigation, criminal and civil, it is considered that a party to proceedings should have the right to present his own case. But an application for leave..is not in the ordinary course of litigation. The practice of this Court in granting or refusing leave…makes this clear.  First, until the grant of leave …there is no proceedings inter partes before the Court. This is so even in a case in which the application for leave…is opposed.  Whilst notice of intention to move the Court for leave….may be given in writing,  which filed in the Registry of the Court, the motion for leave…is made orally in court. Notwithstanding that the notice of intention to apply is served on persons who may be interested to oppose the application, the intending applicant is not bound to move the Court.  When the motion is moved, the applicant for such leave…is no more than an applicant desiring to obtain the Court’s leave to commence proceedings in the Court.”

His Honour continued- “The Minister, relying on this passage, submitted that an application for leave was not inter partes. They were proceedings between the mother and the Court.  They were not, as such, proceedings about Edward. This is a narrow view. However, I believe it to be the correct view.”

It is to be noted that the leave application in the case of Re Edward was before the Children’s Court on two occasions.  On the first occasion the respondent Department opposed the granting of leave and the application was adjourned without leave having been determined.  On the second occasion the Department had altered its position and did not oppose leave but did still oppose the application to rescind.  Leave to rescind was granted on the second occasion.   Although initially opposed, the leave application proceeded upon oral submissions without the calling of evidence.

As to the procedure that was adopted, Kirby J. observed that “The proceedings were informal, and non-adversarial, as required by the Act (s.93).”   In the case of R v. Department of Community Services (Supreme Court of NSW, l5th May, 2001 the magistrate had heard evidence from the applicant. There is reference to extracts from a report being also before the court but it is unclear whether it was introduced during the examination of the applicant or otherwise.  The nature of a leave application was not an issue in that appeal.

Something of a side issue in this case is the status of an assessment report prepared by the Children’s Court Clinic.

A further point that is raised is the identifying of the relevant time period at which the court is to determine any significant change of relevant circumstances.

An application for leave is therefore not an inter-party proceeding.  Before leave is granted, although the other parties may be served with a copy of the application they are not prejudiced by not appearing.  They are require to present no case. Leave is granted “if it appears” to the court it should do so.  The court makes no findings of fact binding on the other parties in the substantive proceeding.    Ordinarily the court proceeds informally on the written material filed by the applicant but it is a matter for the court as to whether or not it will be assisted by the hearing additionally of oral evidence from the applicant.

The court may taken account of the position of other parties that the leave application is opposed or not in a practical sense in determining the weight of evidence that may discharge the onus of proof but, ultimately whether leave is granted or not is a decision reached by the court independently of the attitude or agreement of the other parties.

Although parties other than the applicant may appear at court, their role is a non party one and would ordinarily be confined (perhaps by submissions) to assisting the court to reach a proper evaluation of the applicants case consistent with the terms of section 90(2).   The court will not ordinarily be assisted in that determination by hearing what evidence may be presented by other parties at the substantive hearing if leave is granted.

To broaden the hearing of an application for leave to an inter party proceeding would immeasurably extend the duration of such applications and traverse the same evidence and issues which the leave threshold has been introduced to limited the perhaps, unnecessary determination thereof.

The issue here has been raised of identifying the point of time at which this “significant change in any relevant circumstances” is to be determined.   I would take the view that the relevant periods are the making of the order (or its last variation) and the hearing of the matter by the Court.  If there is no delay in the determination of the leave issue (as has not been the situation here) then evidence is likely to be the same whether the date be the date of filing of the application or the date of its determination.  To fix the date as the date upon which the applicant files the application would created somewhat of an artificiality and potentially deprive the court of considering perhaps, important matters that have arisen since that date.    

The issue of any significant change of relevant circumstance is not resolved by an artificial comparison of the situation at the date of the making of the order and the date of the hearing of the application.  Facts considered in isolation may take on a different complexion if considered together.   Other facts may only be understood and their significance realised when set in an historical context.

The court is require to address the change in “any relevant circumstances”. Not all changes of circumstance are going to be relevant for the purpose of the proceedings. Parents may move their residence from one place to another. A child may attend a different school.  Cases can give rise to an almost infinite range of developing circumstances.  As a rule of thumb I would take the approach that a “relevant circumstances” of which there has been a “significant change” is one of sufficient significance that if it was to be established, it would cause the court to wish to alter the existing order.   

A relevant circumstance is to be distinguished from the relevant facts which may establish it.   By way illustration.  Suppose a young child is found to be in need of care because the child has been severely beaten by the parent.  During the course of the care proceedings, the parent ceases such behaviour, attends appropriate parenting courses, realises his/or her behaviour to be inappropriate and  demonstrates a willingness to reform the behaviour and take on a responsible mode of parenting.         In that case the child is returned to the care of the parent under a supervision order.   If, one, two and three months after the order the parent resumes beating the child, the authorities may not become aware of the incidents for say another month.  They may take further weeks  to carefully investigate the case and then file a rescission application.  Factually, at the date of the filing of the application or the hearing of the leave application, the child is not being beaten.   The child was beaten two, three and four months before the application was filed.    Surely any “significant change in any relevant circumstance” is not the relationship between the dates of the beatings and the filing of the application.  The significant change of relevant circumstances is that the parent has resumed a course of ongoing violence  behaviour towards the child which was believed had ceased when the order had been made.    It was the acceptance of the fact of such cessation which underpinned the making of the original order.

If it appears to the court that there is “any significant change of relevant circumstance”, the court does not then additionally have to consider whether such change is a favourable or unfavourable one or by what standard this is to be judged against or who the change is favourable or unfavourable towards.

The procedure to be followed respecting reports of the Children’s Court Clinic is an untested area of the legislation.  The report is not a report of a party. It seems that the acceptance of a report into evidence (and the stage of the proceedings at which this occurs) is essentially a matter for the court itself.  The objects set out in s.8 of theAct and the principles in s.9 may serve as guidance.  The reception of a report does not appear to be confined to care applications and I would therefore see no barrier to the report being received by the court on an application for leave to rescind.  Having read the report, my present view is that its reception in this case does not assist a determination of the issues on the present leave application.  If the report is to be received in a proceeding, in my view, it should be received at the outset of the proceedings (if relevant) in order that the parties are left in no uncertainty that the report will be received in evidence and in order that they may utilise the report as they choose during the presentation of their own cases.

I propose to proceed informally consistent with s.93 and invite submissions (if there is no consent) as to whether or not on the applicant’s material filed, leave should be given.

