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IN THE MATTER OF JACK
Ms  D seeks the leave of the Children’s Court to apply for the variation of a care order made in respect of her son, who I will refer to as “Jack”.  Ms D seeks such leave in relation to orders made, and consequential undertakings received, by His Honour Judge Twigg QC on 16 November 2001 at the Sydney District Court. Those proceedings determined an appeal from a care decision made by Magistrate Mitchell at St James Children’s Court on 18 June 2001. Both the original proceedings and the de novo appeal determined by His Honour Judge Twigg (by dismissing the appeal) placed Jack, now five years old and turning six on 30 November 2002, in the sole parental responsibility of his father (Mr P) until he reaches 18 years of age. Jack has been in his father’s care since 29 May 2000. This followed Ms D’s admission to a psychiatric hospital following her apparent attempt to gas herself and Jack. The District Court proceedings put in place, by virtue of undertakings given by each of Ms D and Mr P, a regime of contact between Jack and his mother. Broadly this involved daytime sessions of supervised contact for some months, followed by daytime sessions of unsupervised contact, for some months, followed by unsupervised weekend contact. Throughout those periods, Ms D undertook that she would ensure that her treating psychiatrist would provide monthly reports to Mr P as to Ms D’s mental health and treatment.  

The proceedings
The application for leave to apply for variation was listed and proceeded for hearing before me at St James Children’s Court on 25 July 2002 and, again, on 20 August 2002, on which date I reserved my decision until today, 26 September 2002.  

On both occasions, the applicant was represented by Mr Fotis, solicitor. Mr Johnston of Counsel, instructed by Ms Kennedy appeared for Mr P. Ms de Fina, solicitor appeared as a separate legal representative in the interest of Jack. Both Mr Johnston and Ms de Fina opposed the granting of leave.

The applicant tendered on the application for leave two affidavits of the applicant herself dated 2 May 2002 and 21 May 2002 both of which traversed principally her inability to comply with the undertakings given to His Honour Judge Twigg , her dissatisfaction and contest with the findings of His Honour Judge Twigg, her history of her relationship with Jack’s father and set out factual matters about failures in the contact regime between herself and Jack, which she attributes to Mr P, an affidavit by her solicitor Mr Fotis dated 15 May 2002 which annexed correspondence between the applicant’s solicitor and the solicitor for Mr P principally connected with the breakdown in contact arrangements, a short affidavit of Ms M dated 2 May 2002, who was a companion of the applicant on a day she sought and was unable to exercise contact with Jack, the transcript of the District Court proceedings before His Honour Judge Twigg. Notwithstanding that the proceedings are not inter partes (see the judgment of Mr Justice Kirby in Re Edward unreported SC 20 April 2001) by consent of the applicant and the separate representative, Mr P was permitted to tender material received on subpoena from Dial An Angel (which firm had supervised the applicant’s contact with Jack until an argument between the applicant and Dial An Angel which resulted in the police being called and Dial An Angel refusing to continue supervision)  and correspondence between Dr Unsen and the applicant’s then solicitors predating the order made and undertakings accepted by His Honour Judge Twigg which seem to demonstrate that the applicant had knowledge when she undertook to ensure provision of monthly reports as to her psychiatric condition that Dr Unsen would not supply reports in the fashion agreed by the applicant’s undertaking. There was no oral evidence. A joint concession was accepted from the bar table that although the contact regime (as envisaged if undertakings had been strictly complied with both Ms D and Mr P) had failed, informal supervised contact between the applicant and Jack had recommenced, at the shared expense of both parents, which the parties agreed would continue pending the Court’s determination of this application.

The applicant’s solicitor made oral submissions on 25 July and 20 August 2002, which the Court considered when made and reconsidered in transcript form. Both Mr Johnston and Ms de Fina prepared written submissions which remain with the Court papers.

The legislation

The legislative test regarding leave applications is contained in s 90 of the Children and Young Persons (Care and Protection) Act, 1998 (“the Act”)  That section was amended from 1 February 2002, with the commencement of the Children and Young Persons (Care and Protection) Amendment (Permanency Planning) Act 2002, which made amendments to the principal Act which “will require the planning of suitable long-term placements in order to avoid the detrimental impact on children of failed attempts at restoration with birth parents, a drift in(to) the care system and unplanned multiple placements.”.

Section 90 in its amended form provides:

“90. Rescission and variation of care orders 

(1) An application for the rescission or variation of a care order may be made with the leave of the Children's Court. 

(2) The Children's Court may grant leave if it appears that there has been a significant change in any relevant circumstances since the care order was made or last varied. 

(2A) Before granting leave to vary or rescind the care order, the Children's Court must take the following matters into consideration: 

(a) the nature of the application, and 

(b) the age of the child or young person, and 

(c) the length of time for which the child or young person has been in the care of the present carer, and 

(d) the plans for the child, and 

(e) whether the applicant has an arguable case.” 

Mr Fotis argued, and I accept, that the Court is entitled to take into account matters not enumerated in subsection 2A. It is clear however that sub section 2A is mandatory in its terms and the matters detailed in paragraphs (a) to (e) thereof must be considered by the Court in determining whether or not to grant leave.

In that regard I observe as follows:

(a) the nature of the application is for leave of the Court to seek a variation of  orders relating to contact between the applicant and her son Jack. Variation is also sought in relation to other matters which  Mr Fotis contends are ancillary, such as Ms D’s undertakings about her residence in NSW, her undertaking not to apply for a passport for herself or Jack and matters concerning her medication. Whilst not clear on its face, Mr Fotis makes clear that no rescission of the primary care order is sought. Magistrate Mitchell in  Re Tina (Case Law News Vol 2 No 6) considered it was possible to grant leave for the Court to consider a limited variation to existing orders (rather than a grant of leave, if made, necessarily leaving open the possibility of a rescission of the primary care order). Magistrate Mitchell considered an unreported decision of Magistrate Crawford in Re Emily which arrived at a similar conclusion. I agree with the  reasoning and determination in Re Tina, and consider that if leave were to be granted in this application, the leave could be limited, within the Court’s exercise of its discretion under section 90, to applications to vary certain prescribed portions of the existing orders. 

(b) the age of the child; Jack is five and will be six on 30 November 2002,

(c ) the length of time for which the child has been in the care of the present carer; Jack has been with his current carer  (Mr P) since 29 May 2000, 

(I agree with Mr Fotis’s contention that the consideration of this matter is of less importance when the application for leave does not seek leave to upset the existing placement),

(d) the plans for the child. The father’s plan seems to contemplate continued supervised contact between Jack and Ms D until her psychiatric condition is the subject of  regular reports. The mother’s plan seems to be that unsupervised contact commence as soon as a Court order permits, without any provision of psychiatric reports, and that unsupervised contact occur in circumstances in which she is released from her undertaking to taken all prescribed medication. Both plans contemplate the plan for Jack to include parenting responsibility and day to day residence remaining with  Mr P.

(e) whether the applicant has an arguable case. I will return to that aspect, which seems to me to be a pivotal consideration, in due course.

The test for leave
In the Court of Appeal, in S v DoCS (2002) NSWCA 151, Davies AJA (with whom Heydon JA and Hodgson JA agreed) said:

“ I should observe that a person seeking leave to apply for the rescission or variation of a care order is not required to prove on such an application that, if leave be granted, the person would be entitled to the order sought.  The first step is simply to establish that there has been a change of sufficient significance to justify the consideration of an application for rescission or variation of the care order.”

His Honour noted that “Section 90(2) uses the expression ‘a significant change in relevant circumstances’.  This requires a comparison between the situation at the time when the application was heard and the facts underlying the decision when the order was made or last varied.”
 

That decision was made before the amendments that incorporated subsection 2A.

Since those amendments, Magistrate Mitchell in the case of Re OM,  ZM, BM and BM [Case Law News Vol 2 No 4] has said this

“On 14th December, 2001, Crawford CM, in Re J,.K. and C. [Case Law News Vol. 2 Number 1 - January, 2002] dealt with the requirements of the Act as to significant change in any relevant circumstances and concluded “as a rule of thumb” that “a ‘relevant circumstance’ of which there has been a ‘significant change’ is one of sufficient significance that if it was to be established, it would cause the court to wish to alter the existing order.”
 and

“although the date of the original order and the date of the leave application are the dates relevant to a consideration of whether or not there has been a significant  change in any relevant circumstances, I think it is the whole of the relevant circumstances pertaining to those date to which the court will look rather than to a “snapshot” of events of those days.”

It seems a settled and logical position that the significant change in relevant circumstances, if found, must be a change that has occurred between circumstances at the date of the original order and  circumstances at the time the application for leave is made. I ought observe that I do not consider that the Court is bound to consider only changes up to the date of the filing of the application for leave. The Court should confine itself, ordinarily, to that which is pleaded in the application. In applications of this type seeking leave to vary existing orders, as a matter of good sense (and particularly having regard to section 9(a) of the Act, which places the interest of the subject child as the paramount consideration for the Court in applying the provisions of the Act) it seems proper for the court to consider the factual situation in relation to any of the matters pleaded, up to the time of the hearing.

The onus on the applicant

In In the Matter of Nerida (Case Law News Vol 2 No 7) Senior Children’s Magistrate Dive in considering the onus on an applicant for leave pursuant to section 90 of the Act said

“The applicant bears the onus of establishing a significant change to relevant circumstances.  The applicant must also have an “arguable case”, as section 90(2A)(e) requires the court, before granting leave to vary a care order, to take into consideration whether the applicant has an arguable case.  The Macquarie Concise Dictionary defines “arguable” as “1. Capable of being maintained; plausible. 2. Open to dispute or argument.  3. Capable of being argued.”  An “arguable case” is clearly a far lesser test than a prima facie case test or a “more probable than not” test.  In my view an “arguable case” test indicates a requirement for the applicant to put material before the court which shows that there is a plausible case which requires or deserves further consideration in a substantive hearing.”
I adopt those comments for the purposes of this application.

The application and the facts relied on as significant changes in relevant circumstances
Ms D’s application relies on the following asserted significant changes in relevant circumstances since the orders were made:

1.  Twigg J disqualified himself from hearing further proceedings in this matter
I do not consider this is a significant change in circumstances in relation to the order sought to be varied.  Judge Twigg made final orders on 16 November 2001, which are the subject of this application for leave. He was then functus officio as to those particular orders. Any subsequent disqualification of the order maker cannot properly be a significant change in circumstance. Such disqualification would not of itself be a matter that would “cause the Court to wish to alter the existing order”.

2.    DoCS is not a party to the current proceedings.

DoCS had withdrawn and so was not a party to the District Court proceedings, the subject of this leave application.  I find DoCS’ lack of involvement in the current proceedings is, accordingly, not any change in circumstances between the date of the order and the date of the  application.

3.   The maternal grandmother is not a party to the current proceedings.

The applicant seeks to vary the contact regime between herself and Jack. Any contact between Jack and his grandmother was contemplated by  Judge Twigg’s determination was to be at the same time as contact between Jack and the applicant. I do not consider the maternal grandmother not being a party is a relevant circumstance which would excite the court to want to vary the orders. In any event this is a proceeding between the applicant and the court, not an inter partes application (see again the judgment of Kirby J in Re Edward unreported SC 20 April 2001) and there is no obligation on potentially interested parties to appear or be heard on the leave application, unless they so desire.

4.   Grounds concerning the breakdown of the contact arrangements:

(a) the father breached his undertakings in respect of contact and says he will continue to breach his undertakings in respect of contact,

(b)the undertakings in respect of contact are so broad as to allow the father to interpret  them in a manner that allows him to prevent the mother from having unsupervised contact, 

(c ) the father has limited, delayed and denied contact, 

(d )the mother did not/cannot comply with her undertakings to pay for supervised contact

(e) the mother cannot comply with her undertaking to ensure that her psychiatrist send  reports to the father, 

As to (a);  it may be that a failure of another party to comply undertakings relative to an order of the Court may be a  significant change of  a relevant circumstance. This is particularly so if such failure has the effect of meaning a child is not experiencing contemplated contact with a parent. I consider that such a breach if made out would be a significant change in a relevant circumstance. I will revisit this part of the application in determining whether the applicant has demonstrated she has an arguable case.

I should observe that in the normal course it is more appropriate that any asserted breaches of undertaking be determined by an application pursuant to section 73 (5) of the Act. Indeed Ms D has brought such an application which remains unresolved, pending the Court’s decision in this leave application. (I observe that Mr P has brought an application pursuant to the same section which also remains unresolved at this time.) 

As to (b); the undertakings have not changed since the date of the order. If the undertakings are too broad as asserted, they were too broad when made. This leave application is not an opportunity to argue at to the merits of  the order and undertakings at 16 November 2001. An appeal from His Honour Judge Twigg’s determination is the appropriate forum for such argument. I do not consider any asserted breadth in the undertakings can properly be a change in circumstances at all.

As to (c ); this point restates (a) above and the comments I have already made apply.

As to (d);  in my view an inability to comply with an undertaking related to contact with a child because of financial inability may be a significant change in a relevant circumstance. I indicate that a breach of this type, if admitted, is best dealt with, in my view, pursuant to the powers found in section 73 (5) (c ) of the Act. There is insufficient material provided to form an affirmative view about the paucity of the applicant’s finances, although it is accepted that the maternal grandmother’s apparent withdrawal from shared responsibility for shared supervised contact may have negatively affected the applicant’s resources.  Given the paucity of material about the applicant’s financial circumstances before me I am not persuaded that the applicant has demonstrated she has an arguable case in relation to this aspect.

As to (e); there is correspondence which has been tendered as Exhibit A in the leave application, being a letter of Dr Unsen to the applicant’s then solicitors from which it clear that the applicant was aware before the orders were made and undertakings given on 16 November 2001, that she would not be able to comply with her undertaking to ensure provision of monthly psychiatric reports. As far as Dr Unsen was concerned the inability to comply with undertaking as pleaded in 4(e) was an inability that existed at the time the order was made and so cannot be a change of circumstance. The applicant’s apparent failure to take other steps to enable compliance with what seems to have been a vital part of the contact regime, cannot be considered a significant change in circumstances. 

Even if it were to be a significant change, the fact that the change derives from an applicant’s unwillingness to comply with her own (important) undertaking renders it a change of circumstance which is very unlikely to excite the Court’s exercise of discretion to grant leave.

In that regard, Mr Johnston submits the Court ought be guided by the attitude of the Court in Young  v Jackman (1986) 11 Fam LR 331 that a contemptor cannot seek the relief of the Court whilst remaining in breach of  court orders. His Honour Mr Justice Young held that a party already held to be in contempt by the Court of Appeal in related proceedings could not move the Court for further orders until the contempt was purged. That case involved (a) “a contumacious contempt” - that is removing a child the subject of a custody order in favour of another party out of the jurisdiction to the United States of America and (b) a contempt already found by the Court.

Whilst not directly on all fours with this case, given that no contempt (contumacious or not) has been found, His Honour’s learned judgment examining authorities in relation to the issue is helpful in providing guidance about the way in which a court may or may not exercise a discretion in favour of a party in breach of existing court orders. He found “for the purposes of the rule, a party is in contempt if the court can see that he has disobeyed and order of the court”. The rule being “the fundamental rule that a party  guilty of contempt should not be heard in respect of an application made on his part to a court”. In examining whether there was an overriding discretion to hear a party notwithstanding a contempt, having considered Court of Appeal authority, His Honour said “the law that binds a single judge in this state (NSW) is that there is no exception to permit a judge to hear proceedings in his discretion, notwithstanding a party is in contempt.”  His Honour then looked to the question of whether the rule had different application in cases in which the court’s obligation was to arrive at a decision which prefers the interests of a child. He considered “it does not seem to me there is any particular exception in custody or access cases or the sort of case that is now before the court”.
Because the section 37 (5) application against Ms D has not been determined, and because the admitted failures by her relate to undertakings given, rather than court orders, in their most strict sense,  I am reluctant to consider that the rule, referred to, has strict application to this case, which could mean the applicant has no standing to be heard, if a contempt was found. However, His Honour’s findings do provide significant guidance in relation to how the Court may consider the exercise of its discretion if it is considered that significantly changed circumstances have come about because of the applicant’s dereliction.

Judge Twigg said this in his judgment in relation to the contemplated contact regime; 

“There is a need for the boy’s sake to gradually increase that contact, so that firstly, the supervision is taken away, and secondly, the contact is extended to weekend contact. In this regard the assistance of the mother’s treating psychiatrist who is at present Dr Gabriella Unsen, is necessary to ensure that the mother’s present unsatisfactory mental state, is not allowed to cause either harm to the boy, or harm to the boy’s relationship with his father, of the stability that the father has given to the boy.”

It is clear that the failure of the mechanisms, for whatever reasons, that His Honour put in place to achieve that aim is a significant change in a relevant circumstance. It is a change that may excite in the Court a desire to vary the existing orders. This would be as a consequence of the orders becoming totally unworkable, given they were date specific and relied on performance of undertakings by both parties for the increasing length and freedom of contact eventually envisaged to occur. The past actions or inactions of the parties have now rendered that regime unworkable and irreparable, by the  effluxion of time.

I will consider in due course whether the applicant has persuaded the court to grant leave to vary on the basis of this significant change of relevant circumstances.

5.   Grounds concerning orders relating to travel and passport:

That the following undertakings of the mother are onerous, and in any event are unnecessary as the mother has recovered from her depression:

(a) not to remove the child from Sydney without the father’s permission; 

(b) to surrender her passport to the court and not apply for a passport for herself or the child; and 

(c ) not to leave NSW.

An application for variation or rescission is not a substitute for an appeal. If the applicant had/has dissatisfactions with the original order and consequential provisions imposed by His Honour Judge Twigg, an application for variation is not the proper avenue through which to seek redress for those dissatisfactions. If the undertakings are onerous now, they were onerous when imposed and no change in circumstances is demonstrated on my finding. To the extent that this ground asserts a significant change exists in the circumstance that “the mother has recovered from her depression” that issue is more directly raised by ground 6 and I deal with it in relation to that point.

6.   The mother is now stable, reliable and in much improved psychiatric health: she has completed her education degree and commenced employment as a teacher and these are fresh demonstrations of her stability and her commitment to her and the child’s future.

If the mother has “recovered from depression” (ground 5 above) and was “stable” and “in much improved health” those may be significant changes in relevant circumstances. The applicant’s mental health is certainly a relevant circumstance. However, beyond the applicant’s assertions, there is only a short, guarded and equivocal report from Dr Unger dated 15 March 2002. I am in no way persuaded that the applicant discloses a remotely arguable case in relation to this asserted change of relevant circumstance. There is simply insufficient material to excite the court to consider changing the monitored increases in contact proposed on the basis of the applicant’s psychiatric background. Completion of an education degree and employment as a teacher are not changes that I consider relevant or significant in the circumstances of this matter.

7.   The undertaking of the mother to take all medication prescribed by her psychiatrist or other  doctor is too broad and inflexible and exposes her to health risks.

The Court’s finding in relation to this ground is as per ground 5 above. That is, if this undertaking when required and/or given was too broad and inflexible, it was so at the time of imposition and, so, no change in circumstance is revealed in the material in support of the application. It is very hard to see how, in any event, taking medication prescribed by a psychiatrist or other doctor would expose the applicant to “health risks”, particularly against an undeniable background of significant psychiatric illness which in 2000 posed a threat to the life of Jack and the applicant herself.

8.   Grounds relating to the mother’s new legal advice and her view that


(a)  her undertaking to ensure reports from her psychiatrist is unworkable;


(b) her undertakings to ensure reports from her psychiatrist are ill considered; and

(c )her undertaking not to remove the child from Sydney, to surrender her passport, not to apply for a new passport for herself or the child, not to leave NSW and not to approach the child’s school unnecessarily restrict her normal liberty; and


(d) her undertaking to take medication is a health risk.

The Court adopts in its entirety the submission of Ms de Fina on this ground as follows “The fact that the mother has new legal advice about the undertakings she gave is not a significant change in relevant circumstances. The legal advice that the mother may or may not have received at the time of the making of the orders, or at the time she made her application is not a circumstance that the Court would consider when making the orders, nor is it a fact upon which the Court would base any new orders”. 

Further, in so far as the ground encompasses any change in the applicant’s view based on apparently changed legal advice, similarly, that change in the applicant’s view, of itself, would not something the court would necessarily consider when making orders, or new orders.  

9.   Grounds relating to the AVO

(a) the father now has an AVO, so the mother’s undertaking not to stalk, harass, etc is now redundant; and


(b) the AVO has a more realistic expiration date.
I consider that the fact that the father has an AVO, apparently granted since the orders of Judge Twigg were made, providing protection against certain behaviours by the applicant toward he and Jack is a change in circumstances. I do not consider it is a significant change in circumstances, given the short length of the AVO, relative to the subject orders which concern Jack until he is eighteen years of age (that is, in 2014). It is not such a relevant circumstance as would move the Court to want to rearrange the existing order.

10.   The mother believes that it is in the child’s best interest that weekend contact should be one  day and night per weekend rather than two days each fortnight and that holiday contact should be half of all school holidays.    
The mother’s belief as to what is in Jack’s best interest, of itself, whether changed or not, is not a relevant circumstance that the Court would take into account  in determining the need for orders. It is, as the separate representative submits, ”what type of contact, in fact, is in Jack’s best interest” that is a circumstance that, if significantly changed, would excite the Court to vary orders.

Change in law

The Court raised with the parties whether the change in law excited a significant change in relevant circumstances. That is, His Honour Judge Twigg’s determination was made in relation to the old care legislation (the 1987 Act) when there was no power to make a specific contact order (hence the regime imposed in this matter by undertakings of the parties). Contact orders are now available under the Act. Despite not being pleaded by the applicant it seems the Court should consider this aspect. Mr Fotis puts for the applicant that although this may not be, of itself, a sufficiently significant change to excite a grant of leave, it is one of a matrix of matters that the Court could take into account to grant leave. Ms de Fina submits that if the District Court under the 1987 Act had disregarded the issue of contact totally then the availability of contact orders now may be a relevant circumstance, but not in the circumstances of this matter, where contact was facilitated under the applicable law. I am not persuaded that a change in the applicable law is a significant change in relevant circumstances for a grant of leave under section 90. If that were so, all parties affected by orders and consequential arrangements under the 1987 Act would have an entitlement to a grant of leave to seek rescission or variation of those orders and I do not accept that position is contemplated by the current legislation and I have determined to disregard the change in law as a significant change in circumstance.

Should leave be granted?
The Court has a discretionary power to grant leave “if it appears that there has been a significant change in any relevant circumstance since the care order was made or last varied”.  There is only one significant change of relevance circumstance which I consider may cause the court to wish to vary the order made. I consider that the applicant has demonstrated the existence of an arguable case that the current regime for contact has become unworkable, by the time of  the application, whereas it appeared workable at the time of the order. As I have indicated earlier, any other matters raised by the applicant which may have been significant changes in relevant circumstances do not disclose an arguable case in the applicant.

The grant of leave involves the exercise of a judicial discretion, which necessarily involves weighing relevant factors.

One factor that I must weigh is that the current regime for contact is unworkable and His Honour Judge Twigg considered, as I do now, that appropriate and safe contact between the applicant and Jack is a desirable object in Jack’s interest. Ms de Fina submits that were there no other mechanisms available to the Children’s Court to ultimately redress the contact issue, she would in Jack’s interest be obliged to support a grant of leave so a workable contact regime could be ordered. She argues, powerfully in my estimation, that because Notifications for Breach of  Undertaking have been lodged by each parent against the other, and given some breaches seem admitted on the face of, at least, the mother’s affidavit material, the Court will ultimately be seized of broad powers under section 73 (5) (c ) to rectify the practical problems with regular and appropriate contact. Ms de Fina contends, those remedies existing, that the applicant’s lack of “clean hands” (to be analysed shortly) ought dispose the court not to grant leave. Mr Johnston contends for that last proposition as well.

It is clearly available on the material before me to reach a view that the collapse of the contact regime set in place by His Honour Judge Twigg was driven by the applicant’s failure to ensure psychiatric reports were provided to Mr P. That failure and the apparent inability of the applicant to work constructively with Dial An Angel, or then some substitute organisation, as contact supervisors, led to a situation in which Johann P declined to facilitate unsupervised contact when the applicant sought that (the graduated period of supervised contact envisaged by His Honour not having occurred).

The general principles expressed by Mr Justice Young in Young v Jackman (referred to above) are matters the Court must weigh in determining whether to exercise its discretion in favour of Ms D. She is an applicant who seeks relief from the Court in circumstances in which her own failures have, to my mind, created the significant change of  circumstances on which she now relies. I accept that Dr Unsen may have seen herself unable to provide the required reports (although it is moot as to whether that inability results from the applicant’s failure to authorise the doctor to regularly release the information required). The applicant’s undertaking required her, in my view, if her current treating psychiatrist would or could not supply reports to engage a treating psychiatrist who could both manage her condition and provide reports.

The applicant’s failure in this regard is quite central, given it was her actions in attempting to gas herself and Jack in 2000 that lead to a care application originally being made in relation to Jack. Material monitoring the applicant’s psychiatric health was clearly highly relevant to the safety of unsupervised contact with Jack.

In determining whether to exercise a discretion in favour of the applicant it is also proper to consider matters arising from His Honour Judge Twigg’s judgement. The findings and comments I consider are particularly important in reaching a view about whether leave sought be granted to allow the possibility of a variation, are as follow:-

“I am comfortably satisfied that the mother did intend to take the lives of herself and her son.”

“I am comfortably satisfied that on 22 February 2001, the mother intended to take the boy from his school in Sydney, and with the intent to keep him herself either permanently or at least for several days.” 

“Both the mother and the grandmother are manipulative, cunning and deceiving. They use the truth lightly.”

“Although the orders that I propose continue until the boy attains the age of 18 years, I am of a view that this mother and grandmother will not necessarily accept “the decision of the umpire”. They did not do so in regard to the mother and contact  with the boy. They will attempt to do it in the future. But I shall impose conditions designed as best as I can , to thwart the deceptive methods used by the mother and the grandmother.”
Whilst His Honour’s observations about the applicant’s mother have no relevance to the current application, I consider it is important to have regard to His Honour’s judgment in relation to this applicant, his findings about her (which remain untraversed) and his stated intention to avoid a thwarting of his orders by deceptive methods.

Conclusion

I am persuaded that it is a significant change of a relevant circumstance that the contact regime put in place by His Honour Judge Twigg on 16 November 2001 has broken down and is unworkable as at the date of the application and the hearing of that application. The change is of such significance as to cause the Court to consider it may wish to interfere with the existing orders.  The applicant has demonstrated an arguable case in relation to the existence of that change and the potential need for a variation of the orders.

I have determined not to exercise my discretion to grant leave to the applicant pursuant to section 90 of the Act. I am satisfied other remedies are properly available to one party or another, if not both, to remedy the practical problems created by the collapse of the formal contact regime. It is gratifying in Jack’s interest that the parties have been able to broker a consensual arrangement about contact pending a court based remedy.

I am satisfied on all the material before me that the significant change to the operation of contact has its origin in the applicant’s disregard for the undertakings which she provided to the District Court. Having considered the evidence, the submission of the parties and the observations of Mr Justice Young in Young v Jackman, in the context of Judge Twigg’s judgment, I do not consider it just or proper that the applicant should benefit from a grant of leave under section 90 on the basis of her own non compliance with pivotal undertakings given to the District Court. I do not exercise my discretion to grant the applicant leave for that reason.

That concludes the determination of the current application. Subject to any other application by the parties, I now intend to consider the Notifications of Breach of Undertaking by each of Ms D and Mr P, in terms, initially of the matters set out in section 73 (5) (a) and (b). After a short adjournment for the parties to consider my determination of the section 90 application, I intend to hear orally from each of the parties as to those matters
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