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IN THE MATTER OF FG

“The matter which was before this court on 29th January 2002.   A number of objections were taken as to the admissibility of an affidavit of Dr.G (with Mrs G jointly) sworn on the 23rd January 2002 and filed on the 24th January 2002.   Relevant for the purpose of this determination, the objected parts were -

(a) a 29 page document headed “FG: Biochemical Date and Other Analyses” and (b) a 9 page document similarly headed.

The objection to admissibility of the documents was based on the issue of the competence of Dr.G to give the expert opinion evidence contained within the documents.

After taking oral testimony on a voire dire hearing from  Dr.G, and after hearing submissions and examining the documents, I determined that the documents were not legally  admissible in evidence because Dr.G was not competent to express the opinion evidence therein…..

Reasons for Rejection of the Evidence.

The first issue to be considered is the implication of s.93(3) of the Children and Young Persons (Care and Protection) Act l989.    Section 93(3) provides -

“The Children’s Court is not bound by the rules of evidence unless, in relation to particular proceedings or particular parts of proceedings before it, the Children’s Court determines that the rules of evidence, or such of those rules as are specified by the Children’s Court, are to apply to those proceedings or parts.”

Where the Children’s Court  is dealing with an issue concerning professional expert competency then there is much to be said for applying the rules of evidence.  Consistency across jurisdictions is desirable.  Parties can prepare their cases with a degree of confidence as to the basis upon which the competency of expert witnesses will be determined by the court.  The general law of evidence provides a standard for the assessment of competency.  The opinion evidence sought to be adduced in this case lies in the scientific/medical area.  The special nature of care proceedings does not in such a case as this require any modification or relaxation of the rules of evidence in order to meet the obligations of fairness and promotion of the child’s best interests.

On the competency issue therefore, I would determined that the rules of evidence should be applied.  

The relevant provision of the Evidence Act is section 79.

S 79 - If a person has specialised knowledge based on the person’s training, study or experience, the opinion rule does not apply to evidence of an opinion of that person that is wholly or substantially based on that knowledge. (The “Opinion rule” is provided in s.76(1) which states that ….  “Evidence of an opinion is not admissible to prove the existence of a fact about the existence of which the opinion is expressed.”)

The converse to the requirement of s.79 is that a person who expresses evidence of an opinion who does not have a specialised knowledge cannot therefore be expressing that opinion based on that knowledge.

“Knowledge” means more than subjective belief or speculation.(“Understanding The Evidence Act l995” (2001) The Judicial Review, p.84-5).    It is important that the witness identify his/her own expertise and that the evidence be so confined.

“Experts who venture ‘opinions’ (sometimes their own inferences of fact) outside their field of specialised knowledge, may invest those opinions with a spurious appearance of authority, and legitimate processes of fact finding may be subverted”. (Gleeson C.J. in H.G. v. The Queen (l999 HCA 2 at 44 (cited in 2001 TJR (above) at p.86)).

The reception of expert opinion evidence (in common with evidence received otherwise) is the subject of certain discretionary provisions, namely s.l35.  I will return to this aspect later.

Competency to Give Opinion Evidence
There are two essential pre-conditions for a person to qualify as an expert: (a) is the subject matter of the witness’s evidence an area for expert evidence and (b) is the witness actually skilled in that area? (“Evidence Commentary and Material” Waight and Williams (3rd Edition) p.6l4).

The first consideration is not in issue.  There is no isssue here that the evidence which may be received relevant to FG’s medical condition is a proper matter for expert medical opinion.   Such evidence could be given provided the expert is competent to give such an opinion.    Whether or not the person has the specialised knowledge required, is a question of fact to be determined by the court.  Again applying the laws of evidence, this is to be determined on the balance of probabilities (Evidence Act 1995, s.l42) and the onus of proof lies upon the proponent- with Dr G.

The purported expert opinion contained in Dr.G’s affidavit has sought to be argued as admissible on  two bases.   Firstly, that Dr. G is a person whose knowledge, training, research (in this matter and otherwise) and experience, is such that his testimony should be accepted concerning those medical/scientific areas in which he purports to be qualified to testify.  In other words he is qualified in his own right to give expert opinion issues on all (or any) of the matters he purports to do so

The second basis it is submitted, is that Dr. G is qualified in what I may call the scientific method of evaluation and critical review of medical testing - and the conclusions to be drawn  from the such test  results.   He has acquired this expertise by (1) gathering all the relevant primary material from hospital records; (2) by conducting an extensive literature review to locate relevant professional writings and articles; and (3) by employing his own knowledge and experience in his related scientific field, has critically analysed the process of testing; the results and the conclusions drawn from those results, and can express an opinion upon the conclusions others have reached.    Broadly, it is put that he is qualified to give an opinion concerning the integrity of the scientific testing process and any opinion drawn by others from the test results.

Dr.G’s own academic qualifications are impressive.  His experience (at least up to a couple of years ago) is extensive but he has neither qualifications or experience in the specialist discipline of medicine.

It is to his credit that Dr.G has undertaken such an extensive study of the relevant literature in order to gain a greater knowledge of his son’s medical situation, his diagnosis and treatment.   Likewise to assist Dr.G in understanding the evidence as it has been presented to the court.  But, this is quite a different matter to the issue of whether he himself should be accepted to give expert opinion evidence.

In evaluating his competency to be accepted as an expert in the relevant areas I have considered the following matters - 

(a)  Does Dr. G have the necessary and relevant medical academic qualifications?

(b)  Is he accepted to be a member of relevant medical professional organisations?

(c)  Does he hold relevant registration or other governmental or professional accreditation?

(d)  Would his peers accept him as qualified to give such expert opinion evidence?

(e)  Has he been accepted as an expert to testify in other court proceedings?

The answer to (a),(b), and (c) is No and no evidence has been adduced to satisfy (d) and (e).

At its highest the testimony of Dr.G has identified that medical students would receive some training in areas of biotechnology and microbiology (his own areas of expertise). 

The second basis, in my view, faces an insurmountable hurdle as well.  It is true that the literary review appears to be extensive and Dr G’s marshalling of the evidence thus given in the proceeding, encyclopaedic.   I am not satisfied, however, that a reading of material and Dr.G’s broader experience can compensate for the absence of primary medical  qualifications and experience in the discipline of medicine.  I accept the articles etc. (although not having seen them) were published in respected publications but articles require interpretation.  Their significance has to be evaluated against other expert knowledge in the area.

Even if sufficiently qualified, I think that a fair reading of Dr.G’s affidavit shows that it is not “confined” as required by s.79 to opinion which is wholly or substantially based on his “specialised knowledge” but does, on occasions, take up the role of the advocate.

I wish to emphasise that the subject matter contained in the affidavit is relevant to the proceedings.  The matters referred to in the affidavit are proper matters upon which an expert may express an opinion. However, the material must be rejected on the sole legal ground that Dr.G is not sufficiently qualified in the specialist areas to express such expert opinion.    

The Discretion to Exclude
Even if Dr.G had the specialist knowledge to give the relevant opinion evidence, the court would have to consider the discretionary powers to exclude such evidence, including those discretionary powers contained in s.l35 of the Evidence Act.   Not having found that Dr.G has the necessary specialised knowledge it is not necessary to give a final ruling on these matters.   Section l35 provides -

S.l35. The court may refuse to admit evidence if its probative value is substantially outweighed by the danger that the evidence might:

(a)  be unfairly prejudicial to a party, or

(b)  be misleading or confusing; or

(c)  cause or result in undue waste of time.

It may be argued that the weight to be attached to Dr.G’s opinion evidence, if it had been received, would be “unfairly prejudicial to a party” because it has been lately filed and may require the applicant Department to recall much of its evidence in order to rebut it and the evidence should be excluded.  Had Dr.G’s opinion evidence been otherwise admissible, I would not have excluded it on this discretionary basis.  He is still to be further cross examined, his evidence can be tested and I consider the likelihood of recalling witnesses on newly arising issued limited.

There is however, another area of discretionary exclusion outside the Evidence Act.

which I consider would have required careful attention had Dr.G’s opinion evidence otherwise been admissible.

In contrast to the issue in section 79 of the Evidence Act of the competence of experts, the discretionary exclusion provisions of that Act may need to be applied with some modification in order to accommodate the special nature of the care jurisdiction and the principles set out in the Children and Young Persons (Care and Protection) Act l998. For example, even if evidence is “unfairly prejudicial to a party” (s.l35) and therefore reject in other types of adversarial proceedings, in care proceedings its admission may be consistent with the principle that the child’s safety, welfare and well-being, is the paramount consideration.

In sections of his affidavit it appears that Dr.G  puts aside the role of expert to take up the role of advocate.  An expert should not assume the role of advocate (Re AB (Child Abuse: Expert Witness) (1995) 1 F.L.R.291) nor present an argument as opposed to an opinion (Re R (A Minor) (Experts’Evidence) (1991) l F.L.R.291). While there may at times be a fine line between advocacy for a particular outcome and a robust presentation of an opinion, I think, in part Dr.G’s affidavit at times crosses into the assumed role of advocate….

The court must have confidence in the independence of the expert testimony it is being asked to accept and act upon when making important decisions concerning with welfare of children.   This appears to be a developing area of the law but one in which the impetus of law reform is towards the courts establishing processes to ensure the integrity (and its appearance) by expert witnesses (see articles “Use of Experts in Children’s Cases” (l995) J.P & L.G 635-7; 648-650).

 .

In the area of expert evidence, other jurisdictions have sought to develop Rules or  Practice Directions which seek to reinforce the independence of expert witnesses. (Federal Court Practice Directions, issued 15.9.l998; Supreme Court NSW Rule Part 36, Practice Note 104 referred to in an article, “Expert Evidence: The Problem of Bias and Other Things” (2000) 4 TJR 429 at 460-2) (See also article “Changes to the Role of Expert Witnesses” Law Society Journal, June 2000 p.50). The need for reform was referred to in the Family Court decision of Re W and W 28 Fam L.R.45 at 7l, including the promulgating of a code of conduct for expert witnesses. 

The Children’s Court has not yet adopted special rules or practice directions for expert witnesses but this would not preclude the Court from modifying the application of the ordinary rules of evidence  consistent with the thrust of reform elsewhere if required in the particular case.  I do not suggest that say employment of the expert within the Department of Community Services (which Department may be a party to proceedings) should be a disqualifying factor provided that the opinion expressed by the expert is an truly independent one.

Had Dr.G’s opinion been otherwise admissible, I am satisfied that his obvious interest in the outcome of the proceedings of which he is a party would have compromised his capacity to fulfill the special role an expert witness and it certainly would have given the appearance that such was the situation.  I repeat that this is a developing area of the law.

A convenient starting point may be taken to be an extract from the judgment of Lord Wilberforce in the case of Whitehouse v. Jordan (l98l) 1 WLR 246 at 256-7 -

“While some degree of consultation between experts and legal advisers is entirely proper, it is necessary that experts evidence presented to the court should be, and should be seen to be, the independent product of the expert, uninfluenced as to form or content by the exigencies of litigation.  To the extent that it is not, the evidence is likely to be not only incorrect but self-defeating.”  
In l993 a developed code of conduct was devised in National Justice Cia Naviera SA v. Prudential assurance Co.Ltd (The “Ifarian Reefer”) (l993) 2 Lloyd’s Rep.68. Two paragraphs regarding that code are in these terms -

“1.  Expert evidence presented to the court should be, and should be seen to be, the   independent produce of the expert uninfluenced as to form or content by the exigencies of litigation.

2.  An expert witness should provide independent assistance  to the court by way of objective unbiased opinion in relation to matters within this expertise.”

(See article generally “Expert Evidence:The Problem of Bias and Other Things” (2000) 4 TJR 430 at 435).

As much as Dr.G may have intended  to provide assistance to the court, while setting aside his own interest in the outcome of the case,  I think it would be very difficult for this to be seen to have been the case by members of the community.  In recent times in the case of Liverpool Roman Catholic Archdiocese Trustees Incorporated v. Goldberg (No 2) (2001) 4 All E.R.950, the testimony of an expert witness was rejected on public policy grounds that justice had to be seen to be done as well as done. The witness, though otherwise qualified, was rejected because of the relationship between the witness and the party calling the witness.   The headnote to the report is in these terms - “Where it is demonstrated that a proposed expert witness had a relationship with the party calling him which a reasonable observer might think was capable of affecting the expert’s views so as to make them unduly favourable to that party, his evidence should not be admitted however unbiased his conclusions might probably be.”

Where the witness here being Dr.G is in fact a party with a vital interest in the outcome, the more important is it that any expert evidence presented be seen to be independent. I think this may be an area of the law of evidence were a discretion should be applied beyond that provided for in the Evidence Act (s.l35) and consistent with the reliability of that evidence. It is clearly consistent with FG’s best interests that this care application by the court  be considered with the benefit of expert evidence which does not give the appearance of direct interest in the outcome of the application.     

Confidence in the reliability of expert opinion evidence is extreme important for two different reasons concerning the child’s best interest. 

Firstly, the court itself necessarily lacks expert knowledge in the field.  There is a particular risk of the court being misled by an impressive, articulate witness who is nonetheless presenting an unreliable opinion.   The integrity of the court process and public confidence can be undermined if unreliability is later exposed.   Secondly, not only may the court act upon such opinion (or fail to act upon an alternative reliable opinion), but that others concerned with the management of the case may do so as well.   In the area of care proceedings, the court cannot be oblivious to the likelihood that evidence given in court as well as influencing the court’s decision, can guide case workers and impact on management and administrative decisions made outside the court.  

It may be put on behalf of Dr. G that to reject his evidence is to deprive the court of the opportunity of receiving an alternative interpretation of the expert medical evidence adduced by the applicant Department.   This may in part be true but an appropriate response is for expert evidence to be adduced from someone who is both qualified and independent.”
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