[image: image1.png]Lawlink Chilldren's Cowrt

now south waios.
New South Wales

Q




THE CHILDREN’S COURT OF NEW SOUTH WALES
Children’s Law News


ORDERS PROHIBITING ACTS BY PARENTS- S47 
A paper by John Crawford, CM

Section 47 of the Children and Young Persons (Care and Protection) Act 1998 provides -

“The Children’s Court may, at any stage in the proceedings, make an order prohibiting any person, including a parent of a child or young person, in accordance with such terms as are specified in the order, from doing anything that could be done by the parent in carrying out his or her parental responsibility.”

Background

The provision follows upon a recommendation in the Legislation Review Report, Recommendation 4.l7 -  “The Children’s Court should have the power to make prohibited steps orders in relation to a child or young person found to be in need of care.”

What is referred to as a “prohibited steps order” is provided for in the (UK) Children Act 1989, s.8(1).   A prohibited steps order is an order that no step which could be taken by a parent in meeting his parental responsibility for a child, and which is of a kind specified in the order, shall be taken by any person without the consent of the court.    The background to such order is described in Halsbury’s (Laws of England, vol.5(3) para.405) -

“The prohibited steps order is modelled on the orders traditionally made in the wardship jurisdiction of the High Court but it has been said that the purpose of the prohibited steps order is to impose a specific restriction on the exercise of parental responsibility instead of the vague requirement in wardship that ‘no important step’ be taken in respect of the child without the court’s consent.”
When considering any English decision it should be to keep in mind the limitation that a prohibited steps order cannot be made if the same result can be achieved by making a residence or contact order.(s9(5)).  A contact order includes an order that there shall be no contact. Conditions may be attached to a contact order which may achieve the same end.

Section 47
The provision appears to be misplaced with the legislation for it is available in care proceedings generally and not just in association with emergency care orders. The qualification “at any stage in the proceedings”, implies that the order can only be

made in association with an application for another type of care order and not in its own right.    Such an order is a “care order” (s.60).  It may therefore be made as a final or interim order.    It may be made although not included as an order sought in the care application (s.67).   The making of it as a final order depends upon it being determined that the child/young person is in need of care.  

Who Can an order be made against?
In its terms, the section is not confined to an order against a parent or a person having parental responsibility.  There is authority that an order may be made against a non-party to the proceedings provided the person, in fairness has an opportunity to be heard (Re H and others (minors)(prohibited steps order) (l995) 4 All E.R.ll0).

The complications of permitting a person against whom it is proposed to make an order (on either an interim or final basis) whose only interest may be in opposing that order (rather than advancing the interests of the child) may mean that in a practical sense, an order may be sought or made against a person who is either a parent or exercising a parental role or who would otherwise have some significant level of involvement in the child’s life.

“Anything that could be done by the parent in carrying out his/her parental responsibility”

The term “parental responsibility” is defined in s.3. A summary of such responsibilities is set out in s.79(2).

It was held in Croydon London Borough Council v. A (l992) 3 All E.R.788 that an order could not be made prohibiting parents having contact with each other as this did not impinge upon the parental responsibility of the parent.

There was doubt expressed in Nottinghamshire County Council v.P (1993) 3 All E.R.8l5   (at p.825) as to whether a prohibited steps order could be made to “oust” the father from a matrimonial home however the circumstances in that case were somewhat unusual.

The term “carrying out” seems to imply a direct involvement between the child and the person.   For this reason it seems doubtful that an order could, for example, be made against the Director-General or an officer.

Situations where an Order may be Appropriate
In what type of common factual situations may orders be considered? The scope of such a prohibition is untested at this stage but the following may be helpful precedents.

· Prohibitions on a person changing the residence of the child or removal of the child from the jurisdiction. (Re D (a minor) (Child: Removal from Jurisdiction) (l992) 1 W.L.R.3l5; (l992) 1 All E.R. 892).   Not removing child from a residential drug rehabilitation program at which the parent is resident.

· Prohibitions on a person concerning conduct towards the child.  For example, not to use physical discipline of the child or permit another person to do so.

· Prohibitions concerning contact issues.   For example, not to allow another named person to be present when the parent is exercising contact; for contact to be exercised at a particular location and not elsewhere;

· Prohibitions concerning the capability or conduct while exercising care of the child, for example, not to exercise care of the child while affected by illicit drugs or alcohol; not to leave the child unattended or under the supervision of an inappropriate person; not to permit the child to be exposed to witness domestic violence involving a parent.

· Prohibitions concerning health and medical issues.

In the case of Re J (Specific Issue Orders: Muslim Upbringing and Circumcision)

(l999) 2 FLR 678 a father was prohibited from making arrangements for such procedure for religious purposes concerning his 5 year old son where the mother opposed such procedure.

In Director General of the Department of Community Services v. BB (l999) NSWSC ll69, lst December 1999, per Santow  J., the Supreme Court in its inherent jurisdiction ordered that parents comply with any reasonable direction of treating medical practitioners concerning the treatment and attendance for treatment of the subject child.

Other situations may extend to a person being prohibited from medicating a child other than in accordance with medical advice or from presenting a child for examination other than on particular terms.  In cases where the condition Munchausen syndrome by proxy is established or suspected the court should be especially cautious in making a prohibition order on an assumption that the order will be complied with or otherwise protect the child.  Parents with this condition are often so compulsive in their behaviour and convincingly deceptive in their presentation to others that a prohibition order may be of little protection to the child.

Applying the Principles of the Act
Prohibition orders are to considered by applying the general principles of the Act as set out in s.9 which I do not propose to set out in detail.   The court is likely to be referred to s.9(a) (the child’s safety, welfare and well-being must be the paramount consideration) and s.9 (d) (in decisions the course to be followed must be the least intrusive intervention in the life of the child and his/her family that is consistent with the paramount concern to protect the child from harm and promote the child’s development).

The consideration of the making of a prohibition order must take into account the likely compliance with the order and the consequences of it not being complied with.  An order which is made but not complied with is not one consistent with the child’s safety etc being the paramount consideration nor with the paramount concern to protect the child from harm.      In the case of Croydon London Borough Council v. A (l992) 2 FLR 34l the lower court was “plainly wrong” in making a prohibited steps order rather than an interim care order where the parents had colluded over the cause the child’s injuries, the mother had lied to the authorities, failed to keep assessment appointments and the father had breached bail conditions by continuing to come to the home.

On the one hand (provided they are being sought form a parent) undertakings may serve the same purpose as prohibition order if they will be given and complied with.

On the other hand a prohibition order which will not be complied with will be an inadequate substitute to removal of the child from a unsafe environment.
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