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1.
The power to appoint a Guardian ad Litem for a child is contained in Section 100 of the Children and Young Persons (Care and Protection) Act 1998 (hereinafter referred to as the “Act”.)

2.
Legislation or Rules governing the appointment of a Guardian ad Litem are contained within the procedural Rules of the Civil Courts jurisdictions operating within this state and beyond.  Those Rules sometimes refer to the next friend but it would appear that there is no distinction between the role whether it is characterised as one or the other.  See In the Marriage of Watson1.

3. The procedural Rules or legislation of most Civil Courts require an infant to appear through a next friend or Guardian ad Litem.  It would seem, however, that the limitation on the capacity of an infant to sue or be sued in Civil Proceedings, except by the appointment of a Guardian ad Litem is entirely procedural.  Accordingly, absent such limiting requirement a child may otherwise initiate proceedings and participate in proceedings as a party.  See Haines –v- Leves & Anor2.

4. The power to appoint a Guardian ad Litem existed in the Children (Care and Protection) Act 1987.  See Section 66(1).

5. It appears clear that an appointment of a Guardian ad Litem is to extinguish the right of a child to appear and participate as a party.  This conclusion can be drawn from the terms of Section 100 and particularly sub-sections 3 and 4 which transfer the basis of receipt of instructions of the legal representative appointed to act for the child under Section 99 from the child to the Guardian ad Litem.  A similar conclusion was reached in a consideration of Section 66(1) of the old Act in the decision of Degroot & Anor and Degroot3.  There would therefore appear to be no basis for an assertion that the child could have a continuing role as a stand alone party and to instruct a Solicitor to act for him or her in those proceedings, once a Guardian ad Litem had been appointed.

6. The conclusion drawn in the preceding paragraph run counter to the apparent intent of the Act that a child should be a full participant whose views and wishes should be heard and listened to.  See Section 9(b), Section 10, Section 95 and Section 98.  These Sections enshrine the legislative right of a child to appear.  That right to appear and to be heard can only be restricted or withdrawn, absent the appointment of a Guardian ad Litem, in the limited way provided for under Section 104(2)(a).  To that extent they reflect principles of natural justice that those effected by proceedings have a right to be heard as to those decisions.  See also the various judgments of J –v- Lieschke4.  It is accordingly suggested that the Court in exercising its discretion must not only apply the criteria contained within Section 100 but must act on the basis that “the right of appearance of the children in these proceedings is one which is granted expressly statute thus overcoming any limitation which might be placed or attempted to be placed by any Rule of Court.  That right is one which is not to be lightly subsumed.” (See Degroot ante at page 297) and in the context of an application under Section 99(4) to change representation from legal representative to Separate Representative “That being not capable of giving instructions imports a very high test before a declaration can be made.”  See In the Matter of JS5.

7. Section 100(2) of the Act defines the special circumstances upon which a Court would appoint a Guardian ad Litem for a child.  In respect of the three criteria identified under sub-section (2), it is suggested that age would be the least used in relevant criteria given the regime under Section 99 distinguishing between the role of a legal representative as a Separate Representative for children under 10 and a legal representative for a child over the age of 10.  It is submitted that it would usually be the case for a child who is under 10 the role of the Separate Representative to express the best interests of the child (see Section 99(6)).  In that circumstance age may only be relevant when combined with a disability or illness which undermines, to the Court’s satisfaction, the capacity of that child to properly instruct.

8. It is noted that pursuant to Section 99(4) a Court may make a declaration that where a child is over 10 years of age, the legal representative is to act as Separate Representative.  It is suggested the effect of sub-section (3) would significantly prescribe the capacity of the Court to do so because the likely basis for such an application being brought would be because of disability, however occasioned.  See also In the Matter of JS.  This conclusion along with the matters contended for in the preceding paragraph lend support for the view that the special circumstances would usually be focused on disability or illness rather than age per se.

9. It is contended that a positive finding, based on proper evidence, would have to be made by the Court that the disability or illness is of such a quality and effect that it significantly fundamentally effects the capacity of the child to properly understand the nature and effect of proceedings and to properly instruct taking into account the need for the child to have some capacity to understand the effect and consequences of those instructions in the proceedings and upon their ultimate outcome.

10. A not infrequent issue experienced by legal representatives for children over the age of 10 years, is a perceived undue influence being exercised by parental figures in the expression of wishes which form the basis of instructions.  Would this be likely to amount to special circumstances such that a Guardian ad Litem would be appointed.  It appears that the answer is no.  This very issue was considered by the Court in Degroot ante.  In that case, the Court emphasised that this would not be a proper basis for the exercise of such an appointment.  If the contention was that the child’s instructions were not in accordance with the child’s best interests, then the legal representative of the Department would be obliged to adduce evidence and to make appropriate submissions in respect of that topic.  It is also observed that whilst the criteria of special circumstances are not limited to the matters under Section 100(2) such a significant factor was not perceived as a matter in itself that the leglislative thought to incorporate in the definition of special circumstances.  Its absence in light of the legal position that preceded it as set forth in Degroot suggests the legislature did not intend to alter that position.

11. Neither the Act, Regulations or any Rule of Court prescribe the class or group of people that may be appointed as a Guardian ad Litem.

12.
The Common Law position as to who was most appropriate to be appointed is perhaps best ennunciated in the following statement of Bowen LJ in Rhodes –v- Swithendank6 “The Court will appoint as most suitable the father or if he is dead, the widow or some near relative in preference to a stranger unless the interest of the father or other relative is adverse to that of the infant.  The next friend will be removed by the Court if he has an interest, or is closely connected with some person who has an interest, which is adverse to that of the infant, or if for any reason the Court considers that the infant’s interests will not be properly protected by him.”
13.
In volume 2, number 2 of the Case Law News an article appears detailing the operation of the Guardian ad Litem Panel.  It is the writer’s understanding that such Panel was established at the behest of the Attorney General’s Department so as to provide a Panel of suitability qualified persons with experience in child protection and child related matters who are indemnified by the Attorney General’s Department in respect of any liability from properly and diligently carrying out their role.  There does not, however, appear to be any legislative mandated presumption that members of that Panel will be appointed as to the Guardian ad Litem.

14.
At Common Law the Practice was that a pre-cursor to any such appointment was the need for the potential Guardian to provide written consent to so act.  This Common Law practice has been incorporated in most of the legislative provisions empowering the appointment of Guardian ad Litems in the Civil jurisdiction of this State.  There appears to be no Legislative or Rule requirement to a similar effect under the Act.

15.
The question of the appointment of Guardian ad Litems under this Act was peripherally commented upon in Re: Oscar7.  In referring to the appointment of a Guardian ad Litem for the child Justice Hamilton said


“This order for a Guardian ad Litem is rarely made, it usually being deemed sufficient for the interests of the child to be protected by an order under Section 99 of the Act for legal representation of a child.  The appointment of a Guardian ad Litem was, in my view, particularly indicated in this case because this is a situation where the child is of an age sufficient for the child’s wishes to be a very relevant consideration but not yet of an age where they should be the governing consideration.  In addition the history of the matter is particularly bitter and complicated.  The Guardian ad Litem selected by the Attorney General’s Department under the provisions of Section 100 of the Act appears to me to be eminently suitable, being a person with a long and quite distinguished career in Public Education in New South Wales with great experience of, and contact with, children and young people of various ages, and awareness of their problems.”

16.
It does not appear that the question of the appropriateness of the appointment of the Guardian ad Litem was a matter of issue or argument before the Court.  Accordingly the observations appear to be obiter.  It is observed that in the body of the judgment there appeared to be at least one Specialist view which conflicted with that expressed by the Children’s Court Clinic Psychologist that a Psychiatric Assessment was necessary.  The factors that the Court traversed as to the matters relevant to that consideration appeared to be “The mother’s behaviour pattern seemed to have changed during that period.  More importantly, the child, who until comparatively recently expressed dislike of the mother and apparently desired to live elsewhere, now expresses a strong desire to remain with her mother.  The evidence suggests that a factor in this change may be the departure of the sibling to live with the maternal grandmother.  The evidence also makes it clear that there are substantial indications of sexual molestation of Oscar in the past (not, may it be said for the record, by either of the parents) and that the issues arising from that sexual molestation have not been properly resolved and professionally attended to.  Further, there have been extreme pressures placed on the child over a long period.  It seems to me that it is important to know, in light of all of those circumstances whether there are any psychiatric issues in relation to the child that need to be attended to”.  It appears that Oscar was a child over the age of 10, but his chronological age is not recorded in the judgment.

17.
It does not appear that the question of the appropriateness of the appointment of the Guardian ad Litem was an issue of contention either before the Children’s Magistrate or in the Supreme Court.  There the issue was the appointment of an outside Clinican (outside the Children’s Court Clinic) to carry out the Assessment.  In that context not only are the observations of the Judge obiter, they have to be viewed with some circumspect.

18.
Notwithstanding the observations of Hamilton J recorded in paragraph 15 hereof, the writer would suggest that for the reasons exemplified within this article, that something more than has been identified as to the circumstances of the child (see paragraph 16 hereof) would be necessary to satisfy the test of special circumstances in extinguishing the right of the child to continue as a party in the proceedings.

19.
One matter of some moment, from the case Re: Oscar that raises a significant issue is the standing of the Guardian ad Litem.   As indicated the Guardian ad Litem subsumes the child standing as a party.  One would have thought that as such the Guardian ad Litem remains simply a party whose views will be considered and weighed up by the Trial Magistrate.  This is not necessarily so, however, in light of the following observation by Justice Hamilton in Re: Oscar

“The views of the Guardian ad Litem, unless there is some reason to think they are not well founded, should be accepted by the Court.”

20.
He supported that statement by reference to in Re: S8 (infants) and B(M) –v- B(R)9 (note).

21.  If the observation of Hamilton J is correct and is accepted as correct by Children’s Magistrates, it is another reason to be very circumspect in agreeing to the appointment of a Guardian ad Litem given the apparent greater power that that Guardian might have in the determination of issues before the Court.
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