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GUARDIAN AD LITEM - ADDENDUM

Addendum to paper by Robert McLachlan, solicitor
In a paper  I wrote which was  published in the Children’s Court Case Law News Number 2, Volume 4, dealing with Guardians ad litem under the Act, reference was made to Degroot (13 FAMLR 292) as an authority assisting in interpretation of the provision dealing with the appointment of Guardians ad litem.

Since that paper was published, my attention was drawn to another unreported decision in the Supreme Court of Cirkov and Cirkov (unreported) Smart J,  30 July 1990.

In that case a Guardian ad litem had been appointed without the representative of the child having been properly heard.

In the course of consideration of the legislation, the Court’s attention was drawn to the decision in Degroot.  The Court then considered whether there remained a capacity to appoint a Guardian ad litem and for a child to continue to be separately represented.  It will be recalled that Justice Newman felt that an appointment of a Guardian ad litem obliterated the rights of a child to separately appear and be represented.

Justice Smart appeared to deal with that issue by stating that “The proceedings before the Magistrate were not adversarial litigation but a judicial enquiry”.  That view appeared to have flavoured his approach to the interpretation of the provisions in finding that there was no bar to a child being represented as well as a Guardian ad litem having being appointed.

It is suggested that His Honour erred in that finding and that the weight of judicial authority is that the proceedings were not an inquiry as he construed them, but adversarial.  See Talbot –v- Minister of Community Services 30 NSWLR 487 and Hartingdon –v- Director General, Department of Community Services 17 FAMLR 126.

His Honour expressed the following views in reaching that conclusion:-

1. “Where the Department is represented, the parent or parents are represented and the child is separately represented, being of an age and capacity to give instructions.  The Children’s Court should not readily intervene to appoint a Guardian ad litem”.

2. A construction of the legislation before him lead him to the conclusion that “The appointment of a Guardian ad litem does not prevent a child appearing and being separately represented, although this is a highly unusual result and does not accord with the usual understanding of the position where a Guardian ad litem is appointed”.

It is suggested, with due respect to His Honour’s reasoning, that he was correct to find that the appointment of Guardian ad litem would not be a course readily adopted by the Court where the child is otherwise separately legally represented and that the construction whereby a child could continue to be represented and a Guardian ad litem be appointed to act in the interests of the child is a highly unusual result.

It is suggested that on a proper construction of the provisions traversed in the substantive article and applying the purposive interpretation required, the clear intent of the legislation was to extinguish the right of a child to have a separate voice to a Guardian ad litem.

It is suggested that this position is ultimately made clear by the terms of Section 100(4) wherein “A legal representative of the child or young person for whom a Guardian ad litem has been appointed is to act on the instructions of a Guardian ad Litem”.
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