[image: image1.png]Lawlink Chilldren's Cowrt

now south waios.
New South Wales

Q




THE CHILDREN’S COURT OF NEW SOUTH WALES
Children’s Law News


EMERGENCY CARE AND PROTECTION APPLICATIONS
   A view from Bao-Er - Part-time PhD candidate, University of Sydney

[The views expressed are the author’s own and are not intended to represent the views of his current employer or the Law Faculty of the University of Sydney]

Currently in New South Wales only the Director-General of the Department of Community Services (“DoCS”) is empowered under section 45 of the Children and Young Persons (Care and Protection) Act 1998 (“the Act”) to make an application to the Children’s Court for an emergency care and protection order in relation to a child or young person. Unfortunately, this limitation has meant that family and community members who have reported a child or young person to DoCS as being at risk of harm (s. 23 of the Act) are forced to rely totally upon DoCS caseworkers to take the appropriate action.

Unlike NSW, the United Kingdom has made it possible for any person in the community to make an application for an emergency protection order. Subsection 44(1) of the Children Act 1989 (UK) provides that:

[w]here any person (“the applicant”) applies to the court for an order  to be made under this section (Orders for emergency care and protection of children) with respect to a child, the court may make the order if, but only if, it is satisfied that - (a) there is reasonable cause to believe that the child is likely to suffer significant harm if - (i) he is not removed to accommodation provided by or on behalf of the applicant; or  (ii) he does not remain in the place in which he is then being accommodated.

By providing any member of the community with the capacity to make an application for an emergency care and protection order, children and young persons have a second line of defence when DoCS, for a whole host of reasons, get it wrong.

There is an understandable apprehension that such an amendment to the legislation may open a floodgate. This rush to make applications did not occur in the United Kingdom and, in making an application for an emergency care and protection order, the applicant will have to satisfy a magistrate ‘that the child or young person is at risk of serious harm.’ If the magistrate is not satisfied that the application reaches the required threshold then the application can be dismissed. As an added safeguard a provision similar to subsection 90(1) of the Act (Rescission and Variation of Care Orders) could be employed making it necessary for the applicant first to obtain leave of the Children’s Court to make an application. Significantly, the effectiveness of such a measure has been diminished somewhat by the decision of the Court of Appeal in S v Department of Community Services [2002] NSWCA 151. However, should an applicant prove vexatious then the Children’s Court has the capacity to award costs to dissuade further bogus applications.

Child care and protection is a community  concern and not only the responsibility of a single government department. It is important that the Children’s Court of New South Wales not be seen as a closed DoCS Court and that the community be provided with the legal means to protect children and young people from significant harm. I therefore recommend that very careful consideration be given to amending the Children and Young Persons (Care and Protection) Act, 1998 to include a provision similar to the one outlined herein from the Children Act 1989 (UK).
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