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ASSESSMENT ORDERS -

THE ROLE AND ACCOUNTABILITY OF CLINICIANS FROM THE CHILDREN’S COURT CLINIC 
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1.  The Children and Young Persons (Care and Protection) Act 1998 (hereinafter referred to as the “Act”) introduced a legislative scheme for formal examination and Assessment Orders.  Contiguous with that the amendments were effected to the Children’s Court Act by the insertion of Part 3A to create the Children’s Court Clinic.  The creation and functions of that Clinic, subject to Court Rule were defined in Section 15B.

2. The context in which that Clinic was created and the terms of Division 6 of Part 1 Chapter 5 of the Act purported to create an independent specialist agency at arms length to the Department and other parties which could provide an expert, independent and timely assessment of both children and parents.

3. The purpose of this paper is to consider a number of aspects of this procedure and reports generated by it including:-

A.  Is there a capacity to undertake an assessment by consent without an order being made which includes an assessment of a child the subject of proceedings?

B.  Once a report is ordered, is it appropriate for there to be a “censoring” of the report by the Clinician because of expressed fears or concerns of one of the participants and does the Court have the power and if so should it exercise it, in limiting either by excision of parts of the report or refusing access to the report to a party or parties, and if that power exists when should it be exercised?

C.  What are the rights of parties to cross examine the Clinician who has authored the report?

D.  What standing does the Clinician’s report have as a piece of evidence in the proceedings?

A.
Is There a Power to Allow the Preparation of a Report Incorporating an 
Assessment of the Child Without There Being an Examination and/or an 
Assessment Order?
4. Division 6 was the subject of consideration of the Supreme Court in Re: Oscar1.  In that case the Magistrate, by consent had purported to appoint a Psychiatrist to undertake an assessment of the child and parents by a Psychiatrist not operating as a Clinician of the Children’s Court Clinic.  The order appears to have purportedly been made as an Assessment Order under Division 6.

The Court was required to consider whether there was power in the Children’s Court to appoint a person to undertake such an order without first allowing the Children’s Court Clinic to advise whether it could carry out such an assessment.   The Court found that Section 58 compelled the Court to appoint the Children’s Court Clinic to carry out such an assessment and that it was not empowered pursuant to such an order to directly appoint another person unless and

 until the Children’s Court Clinic, in the exercise of its discretion advised it was either unable, unwilling or that it was inappropriate for it to prepare and provide such a report.

5. The Court found (paragraph 14) “the requirement of Section 58 is not overruled by, nor could it be construed as being in conflict with, the paramountcy provision in Section 9(a).  It is absolute in its terms and must be complied with in the appointment of a person other than the Children’s Court Clinic.  An appointment without compliance with the provisions of that Section is in my view beyond the power of the Children’s Court.”

6. The reference to Section 9(a) appears to have been based on a submission made on behalf of the father and paternal grandmother that the Court by reference to Section 9(a) was empowered to override the provisions of Section 58 where the best interests of the child required it.  The Court in rejecting that submission found that “whilst Section 9(a) requires various bodies, including Court’s to treat the interests of the child as the paramount (although not the sole) consideration in coming to the decisions necessary under the Act, that does not mean that it is not necessary that the decisions become to and the powers conferred exercised within the frame work of the Act and within the statutory limitations laid down” (paragraph 12).

7. With respect the Court’s determination is correct.  It accords with the views of both the High Court and House of Lords in respect of the effect and power of the paramountcy principle.  See (Northern Territory –v- GPOA2) and (House of Lords Decision re: Paramountcy and Privilege).

8. It appears unfortunate that an argument was apparently not made before the Court as to whether there existed a power within the Children’s Court to authorise an assessment by an outside Clinician thereby avoiding the compulsion under Section 58(1).  Indeed it would seem that the matter was argued and determined by the Court in Re: Oscar on the premise that it was simply dealing with whether the Court had power under Division 6 to Part 1 chapter 5 to order another person to carry out an Assessment Order without complying with Section 58.

9. Under the Children (Care and Protection) Act of 1987 as amended, the Supreme Court was called upon to consider under what power a Children’s Court could authorise that a child be assessed.  It will be recalled under the preceding legislation that there was no discrete Children’s Court Clinic or legislative provisions for the making of Examination and Assessment Orders.  In Director General of the Department of Community Services –v- Cooke & Matthew & Anor4.  The Court held that the source of power in granting leave for an assessment of the child arose under Section 15 of the Children’s Court Act.  That Section remains in its same terms.

10. Prior to the decision in Re: Oscar and after the commencement of the Act, various Children’s Magistrates have on occasion purported to exercise the power under Section 15 where the parties have agreed that a person other than a Clinician of the Children’s Court Clinic should carry out an assessment.  The practice adopted by those Magistrates in purporting to exercise that power has been to:-

(a)
Receive and then adjourn an Application for an Assessment Order.

(b)
To note the agreement of the parties to appoint an outside person to 
undertake an assessment in the terms contained in the proposed 
Assessment Order.

(c )
To authorise under Section 15 the involvement of the child in that 
assessment  process.

11. The power has not been exercised frequently or readily, but has occurred where there has been a consensus amongst the parties that it is the desirable course to follow because for reasons such as:-

             (a)
That the person proposed to carry out the assessment has undertaken 
an earlier assessment and in effect this would be an update requiring 
less intrusion in an examination of all the parties.

(b)
The type and nature of the assessment to be carried out is a complex 
detailed one which cannot be properly carried out under the limitations 
both as to cost and time that have been imposed upon Clinicians 
engaged by the Children’s Court Clinic.

(c )
The type and nature of assessment requires a degree of expertise and 
experience in child protection matters which the parties perceive the 
Clinic does not have.

(d) 
That the assessment is urgent and cannot wait the usual eight week 
delay 
inherent in obtaining an assessment from the Children’s Court 
Clinic 
under an Examination and Assessment Order.

12. Does the decision of Re: Oscar exclude the power of the Children’s Court to act in this the limited discrete way?  The writer would contend that it does not.  A clear consideration of Re: Oscar is that it was concerned with the terms and conditions of Examination and Assessment Orders under Division 6.  The scheme of that Division and the terms of Section 58 clearly mean that if such an order is made, the Children’s Court Clinic is the entity to carry it out subject to the terms of Section 58.

13. The empowerment under Section 15 to authorise an assessment of the child as part of an assessment process has not been effected by or diminished by Division 6.  If the Court in its discretion does not make such an order and adopts the practice referred to above, then it is suggested it does so within power.

14. As a postscript to this topic it is of interest to note that in Re: Oscar the Court adjourned the proceedings, having reached the determination referred to, so that it could be apprised of whether the Children’s Court Clinic would accept the referral and obtain information as to how speedily it could be carried out.  In a second Judgement delivered on the 23 May 2002 in Re: Oscar5, the Court having being informed that the Clinic would appoint a Clinician but that such report would take eight weeks to complete (as distinct from a two week report from the proposed non-Clinician) held that “It (the Children’s Court Clinic) reported that Dr Apler would be able to bring forward a report in six to eight weeks.  In view of the delays that had already occurred in this matter, and the paramount importance to be accorded in these proceedings to the child’s interests, I was alarmed by this further delay.”  Having in the earlier Judgement of Re: Oscar confirmed the Court’s power to order a Psychiatric examination of the child in the exercise of the Parens Patriae jurisdiction, the Court for those reasons indeed exercised that power and ordered the appointment of the outside person to carry out the examination and assessment.

15. Whilst the Children’s Court does not have such a jurisdiction and could not purport to utilise the implied power to make such an order given the existence of a legislative framework within the Act for the undertaking of assessments and examination absent any legislative change to Section 15 the power to authorise the use of an outside Clinician appears to remain in those limited areas both appropriate and within jurisdiction.

B. Is There a Power to Censor Reports by a Clinician?  When Should that Power be Exercised?  Is there a Power for the Court to Excise or Limit Access to the Whole or Part of Reports Generated Pursuant to Examination and Assessment Orders?
16. Once an order has been made, there is no capacity to compel an adult to participate in such an assessment (see Section 54(2)) nor of a child or young person of sufficient understanding to make an informed decision (Section 53(4)).  Whilst it is understood that the practice of Clinicians is to inform all participants of the role to be played including that information received will be utilised in the preparation of a report, what is the position if a child or young person as defined under Section 53(4) or a participating adult indicates a willingness to consent conditional upon certain information not being recorded in the ultimate report.

17. Does such a statement prevent the Clinician from recording it and indeed should the Clinician agree to delete or quarantine the information.  It could be argued that given the need for consent in the case of parents and the ability to refuse to submit, then a conditional consent or implicitly a conditional submission in the case of a child or young person as defined under Section 53(4) could mean that the Clinician is obliged to delete such information so received.

18. It is contended, however, that the proper view would be that refusal or consent is absolute.  It is a little like pregnancy, one is either pregnant or not and cannot be a little bit pregnant.  The Clinician should make it clear that any information given may be reported and should not undertake to exclude information as a condition of participation.  Support for that view in the context of Counsellor’s reports ordered under the Family Law Act can be found in the Full Court decision of In the Marriage of P W and A J Hall6.  In that case a Counsellor for the purposes of preparation of a report submitted certain questions to the Principal of the school at which a child was attending.  “The letter in which the Counsellor asked these questions added that the Counsellor had “gained an assurance from the Court that any further information you provide will not be released to the parents.”  His Honour comments that such assurance was apparently obtained from the Registrar and rightly says that “the Registrar had no authority to give such an assurance nor was it a proper assurance to give.”

19. It is clear that the Family Court has deprecated the suggestion that parts of reports or information gained to form opinions in reports should be quarantined by the author of those reports.

20. A different but related issue is whether the Court, either based on some expression of concern in a document provided by the Clinician with the report, or indeed in the body of the report, or upon application by one of the parties can either excise or otherwise censor a report or make its release conditional on terms such as only to be seen by the legal representative for a party.

21. Firstly it should be observed that the report once submitted is a report to the Children’s Court rather than evidence by a party (see Section 59).  This appears to make it clear that the evidence is that of the Court quaere whether the mere submission of the report then makes it evidence or whether it is still subject to review by the Court as to formal admission in evidence in a Hearing to be conducted.

22. The powers of the Court to exclude the whole or part of evidence relating to such a report are not defined within the Act or the Rules or Regulations published pursuant to it.  Neither Section 104(2)(a) or (b) or Section 107 appeared to be germane.

23. The Court could apply the Rules of Evidence (Section 93(3) and utilise the exclusionary provisions, based on the tests contained within them as set out in Sections 135 and 136 of The Evidence Act.  Alternatively it appears clear that in regulating the proceedings before it and taking into account the objects of the Act contained within Section 9 that the Court would have the implied power to exclude evidence in the course of regulating or conducting the proceedings before it.

24.
That such a power exists was acknowledged in the context of Court Counsellor’s reports which have a similar basis for creation and utility in Family Court Proceedings.  See In the Marriage of P W and A J Hall ante.
25.
Accordingly whilst a power exists, what is the test to be applied in exercising it.  It is contended that assistance in respect of this question can be obtained from judicial consideration of the issue.  In Smith –v- Minister of Community Welfare7 the Supreme Court of South Australia considered the capacity of the Children’s Court to exclude the whole or part of the report pursuant to a legislative power under Section 88(2) of the Children’s Protection and Young Offenders Act 1979 which as to relevant part read:-

“Notwithstanding sub-section (1) of this Section, if the Court is of the opinion that a report contains material that, if disclosed, may be prejudicial to the welfare of the child, the Court may order that the whole, or any part, of the report shall not be furnished in accordance with sub-section (1) of this Section.” (Sub-section 1 directed that a copy of the report be provided to all of the parties and their legal representatives including the children).

26.
The Court held that only where there was cogent reason to believe that the welfare of the child would be prejudiced was it appropriate to exercise the power and even there only the prejudicial information would be withheld.

27.
The Court was at pains to say that both pursuant to the legislation and as a matter of natural justice and procedural fairness such report should be made available as a matter of course unless the Court reached an affirmative position to the contrary.

28.
The reading of that decision indicates that the basis of refusal given the natural justice principles, to provide the information in whole or part would have to be a compelling one where the Court was satisfied that the prejudice overwhelmed the natural justice issues.

29.
In the Marriage of Hall ante the Full Court held (page 613) “It can only be in exceptional circumstances that the contents of the Family Report would not be disclosed to the parties.”

30.
It is suggested that the Court would have to be satisfied on the exceptional test basis given the competing obligations of natural justice and procedural fairness against the need to protect the child before seeking to exclude the whole or part of a report.  It is further suggested that a practice of releasing the report to the legal representatives only on the undertaking that they not disclose its contents to a party or disclose the contents of a particular part to their client is to be deprecated.  It is further suggested that any Practitioner when faced with that offer should refuse it and decline to look at the material and press the natural justice and procedural fairness issues which are inherent in a party being allowed access to such material which is germane to the Court’s consideration.

C.
Cross Examination of the Clinician on their Report
31.
By a Practice Note issued on the 16 April 2002 by the Senior Children’s Magistrate, the Children’s Court has provided an outline of the procedure for arranging the attendance of the Clinician and created a form (number 22) of request.

32.
The starting base of the Practice Note appears to be that a party must satisfy the Court that there is a legitimate forensic purpose to be served by requiring the attendance of the Clinician and that there is an assumption that given the purported independent role of the Children’s Court Clinician cross examination if allowed will be relatively short in many cases.

(A copy of the Practice Note was included in Case Law News Volume 2  Number 4 - July 2002.)

33.
It is suggested that whilst “proceedings before the Children’s Court are not to be conducted in an adversarial manner” (Section 93(1)) and there is usage of the word “inquiry” (see Section 73) that the nature and quality of the proceedings remain adversarial.  See Talbot –v- Minister for Community Services8.
34.
Whilst the Court has the general power and ability to control the proceedings before it, it must do so in the context that each of the parties have the right to appear, through legal representation and to both cross examine and be heard “on matters relevant to the proceedings” (Section 98(1)).

35.
The Court’s ability to constrain cross examination under the Act appears to be limited to relevance (98(1)) and on the matters detailed under Section 107.

36.
If the premise of the writer is correct in prescribing these proceedings as adversarial and the Act is clear as to the rights of the parties as identified, then in relation to the question of the restriction or prohibition of cross examination of the author of a report (in this case a Clinician) would appear to be governed by the following principles:-

(a)
What is appropriate in terms of natural justice depends on the circumstances of the case including the nature of the inquiry, the subject matter and the rules under which the decision maker is acting.  See National Companies and Securities Commission –v- News Corporation Ltd9
.

(b)
That whilst having the “matter resolved as soon as possible (is) in the 
interests of the children...it is equally in the interests of the 
children...that 
the validity of the allegations raised in the case are fully 
tested and examined for otherwise it is clear injustice could well 
result.”  See J D –v- Director General of Department of Youth and 
Community Services & Ors10.  
(c )
The touch stone for allowing cross examination is relevance.  See J D–
v- Director General of Department of Youth and Community Services 
& Ors 
ante (and the cases referred to in that Judgement).

(d)
As a matter of public policy the opportunity to test part of the evidence must not be denied (in the context of Family Reports in the Family Court).  See In the Marriage of P W and A J Hall ante and In the Marriage of Harris11.

37.
It is suggested that whilst it is proper for the Court to inquire as to what the legitimate forensic purpose is in requiring the Clinician to attend, the test to be applied should be that once some proper basis is identified the Court should err on the side of caution of allowing the witness to be produced rather than seeking to arbitrarily restrict or limit any relevant cross examination.  It suggested the proper basis of identifying legitimate forensic inquiry would include:-

(a)
The absence of any identification of the qualifications and experience of the Clinician to go to the heart of the capacity to express the opinions contained within it.

(b)
The methodology or apparent lack of methodology adopted by the



Clinician.


(c)
To challenge the factual context upon which opinions are based.

(d)
To test the recommendation of the Clinician as they impact upon a particular party to the proceedings.

D.
What is the Standing of the Clinician’s Report?
38.
Whilst Section 59 defines the evidence re: status of the report as being a report to the Court rather than evidence tendered, it does not prescribe the weight or significance to be given to such a report.  It is submitted that much assistance in terms of evaluating the utility of those reports can be gained from the decision of the Full Court In the Marriage of Hall ante.  It is contended that drawing an appropriate analogy between the Clinician’s report and a family report which was the subject of consideration by the Full Court in that case that the Court would treat a Clinician’s Report in the following context:-

(a)
That there is no magic in the report and a Court is not bound to accept   

            it.

(b)
There should be never any suggestion that the Clinician is usurping the role of the Court in its final conclusion.

(c)
The report has to be viewed in the context.  The Clinician does not usually have the same opportunity as the Court to weigh the evidence, observe the demeanour of witnesses and make findings of fact based on evidence before the Court.

39.
It is hoped that a matter argued before the Supreme Court at the end of May which is awaiting a reserved Judgement will further clarify both the role of the Clinician’s Report and the right to cross examine in relation to it.
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