


Department of the Attorney General & of Justice NSW Bureau of Crime Statistics & Research

Research Report 4

Company Investigations 1975-1977







Research Report 4 July 1978

Published by the Department of the Attorney General & of Justice NSW Bureau of Crime Statistics & Research

Company Investigations 19751977




ISBN 7240 2640 1




PREFACE

The investigation of breaches of company legislation in Mew South Wales is the
responsibility of the Mew South Wales Corporate Affairs Commission. This report
is a study of all investigations initiated in 1975 and was jointly conducted hy
the Bureau and the Commission.

Adam Sutton, Bureau Research Statistician, was responsible for carrying out all
phases of the study. These included discussion between the Bureau and the
Commission, design of guestionnaires, supervision of data collection, computer
analysis and writing up of the final results.

At each stage he had extensive consuitation with other memhers of the Bureau and
with the Corporate Affairs Commission.

The team which drafted the initial questionnaire, on which this report is based,
comprised Adam Sutton and Ken Searle from the Bureau, and Ken Willis from the
Corporate Affairs Commission. The final draft produced by this group was amended
and approved by a meeting of all Senior Inspectors from the Commission's Investi-
gation Division.

The critical and time-consuming task of transcribing 1975 data from Commission
files to statistical forms was carried out by Bureau staff member, Margaret
Buckland, who was an invaluable source of feed-back concerning the problems en-
countered in various types of company investigations.

In 1976 the data collection system was comprehensively revised to malke it more
compatible with the future data processing needs of the Commission. These
revisions became effective on January 1, 1977,

Since Movember, 1976, Rosamond YWood, Deputy Director of the Bureau, has made
recommendations concerning the revision of the data system and very detailed
suggestions and criticisms concerning analysis and drafting of the report. The
summary and recommendations on pp 6€& to 69 were formulated on a joint kasis by
Adam Sutton, Rosamond Wood and Jeff Sutton. Other Bureau staff who have assisted
on aspects of the project are Rosemary Leonard, Cheryl Meakins and Susan Brannagan.
The report was typed by Alessandra Daly.

Mr. A. Greenwood, Assistant Commissioner for Corporate Affairs, initiated the preoject.
Individual members of Commission staff have volunteered invaluable corment both on
the design of the questionnaire and on specific aspects of their work, especially

Mr. J. Cohen, Mr. A. Dunn, Mr. R. Porter, and Mr. K. Willis.
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INTRODUCTION

Ever since the term 'white collar crime’ was originated by the American writer, Sutherland,
the notion of crimes committed by people who are more powerful, wealthy, or enjoy higher
social status than other members of society has attracted vigorous debate. Central to this
controversy have been two propositions:

- That members from the more 'privileged' segments of Western society
are far more frequent violators of criminal law than is generally
known ar suspected.

and

- That white collar offenders have a unique capacity te avoid arrest and
conviction and that,therefore, statistics on these types of offenders
are grossly misleading.

Numerous books and articles have been written attempting to give a factual basis to
either or both of these assertions and several theories have been advanced which attempt
to explain why they should be true.

One of the most popular approaches has been to criticise enforcement bodies for the alleged
anomaly. Sutherland was initialing such a Tine when he argued that 'the methods used in

the enforcement of any law are an adaptation to the characteristics of the prospective
violators of the law,as appraised by the legislation and the judicial and administrative
personnel'*. Much of the work of the group surrounding U.5. consumer advocate, Ralph Nader,
nas alsp concentrated on alleged deficiencies in regulatory procedures. Analyses along ;
these lines are often accoppanied by calls for reform in the structure of enforcement il
agencies - changes designed to produce greater independence and vigour in the performance ‘
of their duties.

An alternative, and perhaps more sophisticated approach,has been to focus on the sorts of
laws which predominantly affect white collar segments, and to argue that these are, for
some reason, different from and more ineffectual than other types of criminal law, The
Norwegian sociolegist Aubert®pioneered this approach when he analysed political factors
affecting business laws in his country.

Of particular concern have been the areas of criminal Taw which affect business corporatiaons
and those whe control them. The ultimate goal of this type of analysis is the formulation of
some new set of laws and/or sanctions which will more effectively control business behaviour.

The whole of this debate has been of central concern to the New South Wales Corporate
Affairs Commission, the body which administers the Companies Act, the Securities Industry
Act, the Business Names Act, and the Marketable Securities Act in this State. One of the
Commission's major responsibitities is to ensure compliance with these pieces of legislation
and to deter conduct not permitted under them. In order to achieve this objective more I
effectively it has an Investigation Division whose responsibility it is to investigate and
advise on the prosecution of possible viclations of the above legislation, and of relevant
sections of the Crimes Act.

Because of its major responsibilities in these areas, the Commission is well aware of the
debate outlined abave. It is conscious that enfarcement bodies such as itself are apt to

be criticised for slowness, inefficiency or even lack of impartiality in their investigations.
However, there are special problems in attempting to enforce this type of Taw; many of them
exist within the legal system itself rather than in enforcement bodies.

* Sytherland E, 'White Collar Crime'; Mew York; Holt, Rinehart and Winston, 1961, p.S.
**fubert W., 'White Collar and Social Structure', American Journal of Sociology,
Vol.. 58, No.3 pp 263-271.




In an attempt to provide a factual basis for tackling these problems, the Commission
approached the New South Wales Bureau of Crime Statistics towards the end of 1975 with the
idea of developing a statistical system for recording the activities of its investigators
and the progress of investigations. The development of such a system would have three
detailed objectives:

- To provide the basis for more adeguate accounts of the Division's
activities in its Annual Reports.

Prior to 1975, reports on the work of the Irivestigation and Prosecution Division (as it
was then called) almost entirely fecussed on listing prosecutions pending and/or completed.
There was no way of recording work done by the Commission which di not culminate in a
court action, complaints received and looked into but which later proved to be groundiess,
investigations taken to an advanced stage but abandoned because of insufficient evidence,
etc. It was felt that if such information were made available the general public couid
gain a clearer picture of the investigatory work undertaken by the Commission, and that
more informed public discusssion ( and criticism) could take place.

It should be noted that in addition to initiating the present project the Commission,
independently, has been making jmprovements to the statistical aspects of its annual reports,
Since 1 January, 1976, it has been compiling figures on many of the watters mentioned above.
Details appear on the Commission's Annual Report for 1976, (pp 69-76). The 1977 Report

will contain further improvements in the presentation of such data, partially as a result
of suggestions by the Bureau.

- To give a foundation for an internal system whereby the Commission would
monitor 1ts performance in the investigating area.

The Commission management was strongly aware that each of the enquiries undertaken by the
Investigation Division had its own flavar and complexities. Investigators tended to
emphasise the unigue aspects of the variousenguiries in which they were engaged, and to
discount the possibility of comparisons between one investigation and another. As a
result, it was extremely difficult for management to assess the overall performance of the
Division, or to arrive at sensible strategies and targets for its component sections. A
statistical system which extracted common features from all the various types of
investigations, thus facilitating comparisons on such-objective factors as the time taken
to complete the various phases, would be a useful tool for management.

- To pinpeint the major obstacles confronting investigations into company
crime by summarizing the main reasons given by Inspectors for being
unable to prosecute successfully an alleded offence

Once these obstacles were located the Commission would be in a stronger position to
advocate whatever measures might be necessary to overcome them.

For the Bureau of Crime Statistics, such a joint project was a unique opportunity to
arrive at an independent assessment of the extent and nature of corporate crime. For,
despite the prolonged and sometimes acrimonious debate that has taken place on this
topic there is very 1ittle 'hard data' on any form of white-collar crime. Apart from
this purely theoretical consideration, however, the new project also offered the
opportunity for the Bureau to develop a role which it saw as important. There is a need
within government for research-oriented units to develop knowledge of problems in the
area of law enforcement. By combining theoretical insights with practical knowledge,
such units can offer valuable assistance in the formulation of policies for combating and
containing crime.

This report contains an analysis of the first group of statistics collected on the
Investigation Division's activities. It covers all matters received and/or investigations
initiated during the calender year 1975.

Before this analysis, however, a brief history of company law in England and Australia

is presented, together with description of the types of companies currentiy operating in
New South Wales. There is also a brief summary of the history and functions of the
Corporate Affairs Commission. Knowledge in these areas is essential if the data is to be
fully comprehended, and the report is intended not only for experts in the field (who no




doubt already yill be familiar with the sources used for these chapters}, but also for
public distribution.

Chapter 4 contains a statement on methodology.

The approach underlying chapters 5 to 7, the 'data chapters' of the report, is that any
tabulations which might be of use to the Commission or to other researchers should be
presented. For readers who are more interested in interpretation, summaries of various
aspects can be faund on pp 16 to 28 (which contain an overall outiine of the data}, pp29-36

{which discuss the ‘receipt' stage), and pp57-65 (which discuss all matters
investigated beyond receipt.;

The final chapter contains a recapitulation of the proposals which emerged from
discussion of the statistics. Some relate to the need for a more sophisticated data
system encompassing the corporate sphere. Others relate to possible reforms in law
and financial reporting procedures. The Bureau puts primary emphasis on the proposals
concerning the data system and accompanying administrative changes. This is the area
where the Bureau was asked to make a special contribution and where it {s probably
most able to do so. Most af the areas in law and accounting encompassed by the
remaining proposals have already been the subject of debate by relevant experts.
Although our data may bring a new perspective to this discussion, the main effect of
our proposals could be to bring the issues to a wider section of the public.




2. THE ORIGINS AND DEVELOPMENT OF THE COMPANY AND OF COMPANY LAW*

The concept of a commercial undertaking where risks and profits are shared by a number
of individuals has a long history in Western societies. Such institutions existed in
Ancient Greece and Rome and were also prevalent in the medieval Italian city-states. In
these societies many of the legal concepts which form the key to the status of the
corporation in contemporary English and Australian law were developed. Thus in the
‘commenda', Ancient Rome's version of the company, the liability of individual investors
was Timited, while the ‘societas' was an early legal entity whose rights and duties were
distinct from those of its members.

The legal history of the corporation can well be seen in terms of the evelution of those
two concepts of ‘commenda‘ and 'societas'. This evolution resulted in the concept of
Timited liability becoming increasingly codified and precise, and the doctrine of
corporate personality being extended to wider varieties of trading concerns. However, to
fully understand the origin of various organizations operating as companies in modern
Australiansociety one must pay attention to the development of economic institutions as
well as to legal theory.

COMPANY LAW IN ENGLAKD, 1100-1860

In England, the direct antecendents of the modern trading companies were medieval guilds
formed by charter for specific trades and skills. The primary aim of these early charters
was to regulate the activities of their members and to set down basic rules which all
practitioners had to obey.

Hith the growth of international commerce, however, charters began to be extended for new
purposes. Increasingly, in the sixteenth century, they were granted to traders who
conducted their activities in particular geographical regions, often giving them a form
of monopoly in that area. A development of this was the joint-steck venture. Several
individuals would pool their resources for a single expedition, and at the end of the
voyage the profits would be shared out on a pro-rata basis. 1In contrast to the earlier
form of company, joint stack corporations traded on behalf of their members, rather than
merely defining rules within which individuals could trade as they pleased.

The joint-stock company was attractive to foreiyn traders because it provided a mechanism
whereby a large initial sum necessary to equip their ventures could be raised. Before
tong these same advantages led to its use in domestic ventures where considerable capital
was required. Thus, the Company of Mines Royal, established in 1564, was apparently
founded on a joint-stock basis, and the Mineral and Battery Works, founded in 1565, raised
initial and subsequent capital through shares.

The shift to the use of joint-stock corporations for a wider range of activities than
foreign trade established the basic pattern of the modern corperation. However, the
development of such principles as the right of a company to make calls on its shares

{articulated b; the House of Lords in 1671) or the transferability of shares (which became
common in the 17th Century) was a sTow process.

Another late 17th century development was the establishment of a public market. This
protected companies from the withdrawal of funds by individual members and opened the
way for raising investment capital on a wider basis. As a result of tnese changes, the
1690's and eariy 1700's saw a proliferation of jeint-stock enterprises in all areas.

*The main sources for the information on pp 4-6 are:

Gower, L.C.B., 'The Principles of Modern Company Law'; London, Steven and Sons, 1957
Chapters 2 and 3.

Hadden, T., 'Company Law and Capitalism': London, Heidenfeld and Nicholson, 1972.

McPherson, J.,'The Law of Company Liquidation' Sydney, Law Book Company, 1968.
For a more detailed exposition of the early history of company law in England the
reader should consult these texts.




It should be emphasised that the events which culminated in the widespread operation of
joint-stock enterprises could hardly be described as planned. They were, rather, a series
of responses to perceivedcommercial opportunities.

That the growth of the corporation was so unplanned and spontanecus is reflected in the
development of laws to control corporate behaviour. They are best seen as a series of
responses to crises - instances when the inadequacy of existing laws became too obvious
to be ignored - rather than as a development of some coherent overall scheme.

The first regulations with respect to joint-stock companies focused on the public share
market. By the end of the 17th century it had become a practice for unscrupulous
operators to start companies and build them up on the basis of falsely optimistic
predictions until the founders' shares could be sold. The resultant spate of company
crashes led To the passing of an Act, in 1697, which regulated the buying of stock.
Ameng other things, it licensed share brokers and forbade them to engage in personal
dealings.

This measure had only Timited scepe and impact. 1t took a hundred years and incidents
such as the South Sea Company scandal for government to see a need for laws which
interyened more thoroughly in the corparate scene.

The South Sea Company had been formed in 1710. For ten years it conducted trade, without
much success, in South America. Throughout this period directors had sustainad the price
of shares only by circulating false and optimistic rumours about the company's performance.
The share price had, in turn, provided the basis for a series of loans which ensured the
company 's survival.

In 1720 the company collapsed. Tts directors were summoned to pariiament and fined, and
subsequently the Bubble Act was passed. It made it a criminal offence for companies to
be formed without a charter from the Crown or by Act of Parliament or to transfer shares
without legal authority.

A result of these events was for businessmen to turn to unincorporated partnersiips which
operated as de facto companies. Thus it could be said that the Bubble Act suffered the
fate of most enactments which run in the face of social realities - it was ignored, and
in 1825 it was repealed. The absence of any restrictions, however, saw a resurgence of
the sorts of abuses which had provoked the 1720 legislation. It was in response to this
upsurge that the 1844 Companies Act was passed.

The 1844 Act emphasised two basic principles; these were that it should be easy for
companies to be formed, if certain registration and publication provisions were obeyed,
and that there should be periodic company meetings and audits. In other words, the Taws
tried to ensure that any investor in a company knew the financial status of the concern
to which he was becoming committed and was able at regular intervals rationally to assess
whether he wanted the commitment to continue.

These two principles - ease of company registration and insistence ¢on regular
discTosures concerning past performance and/or future prospects - have remained at the
heart of subsequent company law in England and Australia. However, it was not until a
third factor was clarified that the basis for the modern company was fully established.
This was how a companysaffairs shoulé be brought to an end - in particular how the debts
of a failed company should be settled and its assets distributed.

In the earliest joint stock companies it was assumed that in the event of a failure each
member's loss was limited to the amount he had already contributed. However, the
Harmbourough Company case of 1671 made this position untenable.

This company had been raising large amounts through loans, One financier had lent i

over 2,000 pounds. However, when he sought to recover the money it was pointed out that

the company had no commen stock and the controllers refused to levy members to raise the
additional capital. The dispute was taken to the House of Lards, where it was decided
that a call on shares should be made.

The first Companies Act of 1844 reaffirmed the MHarmbourough judgement. Company members
were liable for debts incurred by the company and this liability did not cease until

three years after shares had been legally transferred.This aspect, however, incurred severe
criticism.

[Sa]




One reason was that unlimited 1jability placed too harsh a burden on investors,
especially those with substantial assets. In the events of a company failure they
would be the first to be pursued by creditors. Even a relatively small investment could,
therefore, result in massive losses for more affiuent shareholders, and as a result they
were discouraged from participatingin alil but the safest of ventures.

Creditors also had reason to be critical of wunlimited liability. As MacPherson points
out, once proceedings were commenced against one of a company's members, 'this normally

had the consequence of driving others to dispose of their property or depart the realm

in the hope of avoiding the impending catastrophe'* In the final analysis, therefore,

creditors often recovered little from a failed concern.

However, the problem went even deeper than the recovery of debts. Although 1844
legislation** made a start by establishing the grounds on which creditors could petition
for a winding-up there was still no systematic set of laws covering the various ways
{voluntary as well as inveluntary) in which a company's affairs could be brought to an
end, and clearly defining the rights of all the parties involved.

By 1856, however, both the limited 17ability gquestion and the more general one of how to
wind up a company had been resolved. The Limited Liability Act of 1855 restricted the
liability of shareholders to the amounts unpaid on their shares, and in the following year
the Joint Stock Companies Act clearly delineated the grounds on which companies could be
wound up, and unequivocally defined the rights of creditors and other parties to a
company's assets. With these two Acts the outstanding issues concerning the Tegal basis
of the trading corporation were resolved, and a pattern of law was established which has
remained unchanged, though subsequently elaborated upon both in England and Australia.

COMPANY LAW IN AUSTRALIA 1861-1977#%*

From its beginning, Australian companies Tegislation has been the responsibility of each
State. This arrangement was not altered at federation although recent decisions by the
High Court of Australia indicate that under the Constitution the Commonwealth may have
extensive powers in this area.

In N.S.W. the major relevant legislation is

= the Companies Act, regulating the setting-up, operating and winding up
of companies

the Securities Industries Act, regulating dealings in shares and
debentures in public markets

- the Business Names Act, regulating the registration of business names
- certain sections of the Crimes Act, which deal with corporate activities.

Despite their autonomy there has always been some degree of conformity between the
legislation of the various States. A1l have used United XKingdom Acts as the model for
their original laws (for example, the first Companies Act in New South Wa'les, passed in
1874, was based on a U.K. Act of 1862} and subsequent amendments have also been influenced
by events in the U.K.

During the first half of the twentieth century, however, the States amended their laws at
different rates. At the same time the operations of more and more companies began to
transcend state boundaries.

* Macpherson, op cit, p 12.

**  In particular the Winding Up Act, 1844.

*** Most of the information for this section was ohtained from CCH Australia Limited:
‘Australian Corporate Affairs Reporter', Vols 1 and 2, Sydney, North Ryde.




Throughout the late 1950's and early 1960's therefore, the Attorneys-General of the States
and the Commonwealth worked through their Standing Committee to devise a Uniform Act for
adoption in all jurisdictions. During 1961 and 1962 each state repealed its companies
lTegislation and adopted the Uniform Act in its place.

In 1967 the Standing Committee established a Company Law Advisory Committee with the task
of constantly reviewing the Uniform Act. Its terms of reference includd 'to enguire into
and report on the extent of protection afforded to the investing public by provisicn of the
Act and to recommend when additional pravisions (if any} were reasonable to increase that
pratection'. Under its chairman Mr. Justice Eggleston, the Committee produced a number of
interim reparts. Some of these were used by various States, including New South Wales, as
the basis for large-scale amendments to the Uniform Act. These amendments became Taw in
either 1971, 1972 or 1973, according to the State concerned.

On the 18th February, 1974, New South Wales, VYictoria and Queensland signed the Interstate
Corporate Affairs Agreement. The intention of the agreement, later ratified by legislation
in each state, was

- to achieve greater uniformity in companies and securities industry law

- to establish reciprocal arrangements and common standards and procedurss
for administering the Taw

- to co-ordinate the administration of companies and securities industry
law in the various states

- to increase the protection offered to the public by securities
industry law.

The agreement also established a Ministerial Council and an Interstate Corporate Affairs
Commission. The Commission exercises a supervisory role, attempting to ensure uniformity
in administration and faciiitate reciprocal arrangements in a number of areas including
the incerporation of companies, the regulation of the securities industry and the
registration of prospectuses. In 1975, Western Australia also became a signatory to the
Interstate Corporate Affairs Agreement.

Twoe of the most recent developments in the companies and securities area have been the
Companies (Amendment) Act, 1975 and the Securities Industry Act, 1975,

The Companies (Amendment) Act 1975 followed a review by the Interstate Corporate Affairs
Commission of discrepancies which had develaped between the Companies Acts of its members.
It came inte force on 1 March, 1676, at the same time as complementary amendments in the
other three participating states became effective.

The Securities Industry Act, 1975, replaced the previous Security Industry Act of 1970.
This Act also coincided with similar enactments in other ICAC States. It brought about
several significant policy changes including the introduction of a system of permanent
{rather than annual) licences for dealers in securities, and the recognition of licenses
issued in other participatory States. The Act also gave the Commission added legislative
control over the functions of stock exchanges.




TYPES OF COMPANY IN NEW SOUTH WALES

in its broadest characterisation, a company is an entity in which two or more people have
combined to engage in a commercial or other enterprise. This entity is legally distinct
from any or all of its members and can sue or be sued in its own name.

Within this general definition, however, there are many different types of companies. These
can be classified in two ways:

{1) on the basis of ownership or transferability of a company's shares or debentures,
and (2) according to the extent to which shareholders will be personally Tiable in the
event of a call for further funds or for debts incurred by a company which has become insolvent.

Using the first classification, companies are either public or proprietary. A public company
is one in which there is no 1imit to the number of members, as long as the legal minimum is
ssatisfied. In addition the company may issue prospectuses inviting the general public to
apply for its shares or debentures, and there are no restrictions on the transferability of
shares. Once shares in a public company have been allotted they are the property of the cwner
and can be transferred in whatever way the owner desires.

Within the class of public companies there is a further distinction between 1isted and unlisted
companies. Being listed entitles a company to have its shares sold al the Stock Exchange.
Before gaining this right, however, a company must satisfy certain conditions.

These include:

Size: Its paid-up capital must be at Teast $300,000. Mining companies must have paid-
up capital of $500,000 at least $300,000 of which must be working capital.

Spread of Companies with paid-up capital up to and inctuding $2 miTTion must have at least
ownership: 25 per cent of their shares publicly owned; those with paid-up capital over
$2 million must have at Teast 15 per cent of shares publicly owned.

Position in This is also an important factor. Hawever, there is no single rule for judging

the relevant a company's position in jts industry. Factors taken into consideration include

industry: the amount of capital of the company concerned,its record of profit, and the type
of business in which it is engaged.

In contrast to public companies, proprietary companies face restrictions on the ownership or
transferability of their shares and debentures. In particular, proprietary companies:

- restrict the rights of members to transfer shares (the full range of
permitted transfers must be set out in the Company's articles)

- 1imit their membership to no more than 50

- are prohibited from inviting the public to subscribe for their shares or
debentures, or to deposit money with them either at fixed terms or payable
at call.

Among proprietary companies, a distinction can be made between the exempt and the non-exempt.
Exempt proprietary companies can be granted immunity from certain requirements of the Companies
Act, the most important of these being the requirement to appoint an auditor and/or file accounts
with their annual returns. In addition, they may make loans to their directors and in the event
of a voluntary winding-up the Tiquidator need not be a registered one.

To qualify for exempt status a proprietary company must have none of its shares owned (either
directly or indirectly) by a public company. Therefore, 'in Sec. 156(5) the Act imposes a duty
to disclose on any person who holds shares in a praprietary company as a trustee for or
otherwise on behalf of a corporation. Disclesure of this holding must be made in writing to
the secretary of the proprietary company within a month of the shares being acquired'*,

*Guide Book to Company Law, CCH Australia Ltd., North Ryde, 1976, p.21.




The second basis for classifying companies is members' tiability. On this criterion,
companies can be divided into five categories:

- Limited by shares. Here liability is only for the unpaid portion of the
nominal value of shares. Thus if & share has a nominal value of five dollars but capital
of three dollars has been paid to the company, the minimum TiabiTity is two dollars.

Approximately ninety-eight per cent (98%) of companies in New South Wales are Timited by
shares,

- Limited by guarantee. Liability here is Timited to a fixed amount, stated
in the company's memorandum. THe amount can only be demanded if and when the company

becomes insalvent. This form of limited Tiability is generally used by clubs, rather than
commercial enterprises.

- Limited by both shares and guarantee. In this case Tiability is for amounts
unpaid on the nominal value of shares, plus a fixed amount payable in the event of an
insolvent winding up. This form of 1imited l1iabiTity is rarely used.

- Unlimited liability. No limit is put on the amount that members may be

required to contribute in the event of a winding up. Again, this type of company rarely
occurs.

"~ No liability. Orly mining companies can fall within this category.
Purchase or acceptance of shares in a no Tiability company entails no obligation to pay
calls or to contribute in the event of an insolvency.

Appendix V (page 93) contains available analysis on companies
registered or recognised in New South Wales during 1975 and 1976. It gives some idea of
the proportions of companies in the abave categories.

The main points to emerge from Appendix V are that:

- almost nine out of ten companies are proprietary, whether exempt
{105776 or 77.7 per cent cf companies registered in 1975) or non-exempt{12848 or 9.37
per cent of companies registered).

- a further 1.38 percent {1,894 companies) registered in 1975 were public,
Of these 1,408 were listed on the Stock Exchange {the latter information supplied by
the Sydney Stock Exchange Research Division) .

- no Tiability companies comprised only a small fraction {162 companies,
0.12 per cent) of companies registered or recognised; and during 1975 there were no
unTimited 1iability companies.

The above discussion has explained the terminelogy most often used in describing companies.
Each different term implies a particular set of rights and duties vis-a-vis legal
institutions and the stock exchange.

It is important to recognise, however, that most companies have more than a formal
existence - they are functioning commercial concerns.

The aim of the law, in setting up and regulating them as faormal legal entities, is to
provide an ideal madel for the conduct of commerce with safeguards to protect the
interests of:

- suppliers of credit
- non-managing shareholders
- prospective investors,

One of the main methods of safeguarding these parties is to ensure that companies supply
them with regular and adequate information concerning their operations.
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5. THE NEW SOUTH WALES CORPORATE AFFAIRS COMMISSION

ORIGINS AND PRESENT STRUCTURE

Prior to December, 1962, administration of companies and business names legislation in New
South Wales was the province of one branch of the Registrar General's department. After
that date, however, a newly created organisation, the Companies aoffice, took over these
functions. In May 1971, foilowing amendments to the Uniform Companies Act, the Companies
Office became the Corporate Affairs Commission. As well as administering companies and
business names law, the Commission has responsibility for a wide range of activities
including investigating potential criminal violations of laws relating to corporate
activity and the securities industry and engaging in civil litigation or other court
actions when these are necessary to protect company investors and creditors.

The Commission currently consists of an Administrative Services Branch and four divisions:
the Investigation, Legal, Corporate Finance and Accounting, and Registration and Document
divisions. A full summary of their responsibilities can be found in the Commission's
Annual Report for 1976. The following is a brief description of ‘the duties of each:

Investigations Division: to enguire into and gather evidence on all possible
violations of Taws administered by the Commission.

Legal Division: to advise on, and conduct civil and criminal Titigation
initiated by the Commission.

Corporate Finance and Accounting Division: to examine accounts and reports which
accompany these annual returns, and to advise companies on the preparation of these. The
division also carries out research on aspects of accounting in New South Wales. The Division
licenses dealers in securities {ie. stockbrokers and merchant banks), a task which involves
monitoring their financial stability, and it registers prospectuses and scrutinizes takeover
documents.

In the course of examining samples of accounts, the Division isolates cases where a company
appears to be in financial risk and communicates with the retevant management. The Division
also takes up with company management and auditors certain matters reported on by auditors
which detract from an unqualified declaration that the company accounts present a true and
fair view.

As the above statement should make clear, the Corporate Finance and Accounting Division is
responsible for a major part of the Commission's activities in attempting to prevent
carporate crime.

Registration and Documents Division: to supervise company registrations, and to
make available to members of the public documents containing relevant details on companies
registered in New South Wales.

POWERS COF INVESTIGATION DIVISION OFFICERS
General Pawers

The area of Taw which gives Commission investigators their basic powers are section 7 {6)
through to (9) of the Companies Act. Under these sections the Commission has the power
to inspect all books required to be kept under the Act.

The precise extent of this power is a matter for dispute even among legal practitioners.
One recent view (although, it should be noted, not a view which the Commission would
necessarily accept) has been presented by Mr. G. Santow, * He argues that the sections
do not permit copies of documents to be made, although $.370(2) of the Act can be
resorted to-if this is necessary, nor do they empower Commission inspectors to look at
other documents (such as memoranda by directors or information tabled at meetings but

not included in minutes} which the Companies Act does not make it compulsory to chtain.

* Santow, G.F.K. 'Regulating Corporate Misfeasance and Maintaining Honest Markets'
Australian Law Journal, Vo. 51, No. 8, pp 541-582.
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Corporate Affairs Commission o¢fficers do not have the power to obtain search warrants.
However, if it is suspected that an indictable offence (ie. an offence liable for trial in
a Higher Court) may have occurred, police officers attached to the Commission may apply
for a warrant to search for and seize books. Under Section 368 of the Companies Act the
Commission may also obtain a Court order for the production of books. However, this power
is so restricted that it is rarely used.

Certain other powers of the Commission are derived from Sections 8 to 12 of the Securities
Industry Act 1976. In particular, Section 8 allows the Commission to inspect and make copies
of books kept by licensed dealers, or bankers' boaks which relate to a dealer's activities,
in order to ascertain whether a dealer or relevant person has complied with the Securities
Industry Act. Section § requires any dealer or person acting in that capacity to disclese
the identities of persons on behalf of whom securities were acquired or sold, and to
disclose the nature of the instructions given. Section 10 authorises the Commission to
apply to the Court to allow it to inspect relevant bankers' books, or books under the
control of a dealer, 1f there is reasonable cause to believe that they may contain evidence
of a breach of the Securities Industry Act.

If & company is in Tiquidation{ie. it is in the process of being wound up and the assets
distributed to creditors and company members) the Commission may weil be reliant on the
liquidator for information. The liguidator is the person whose job it is to take charge
of a company while affairs are being finalised, and to ensure that the assets are
distributed as required by law. Under 5. 234 of the Companies Act, the directors of any
company going inte liquidation must furnisk a statement of affairs, in a prescribed form,
to the Tiguidator. Under S. 306 of the same Act, if the liguidator discovers the
unsecured creditors will be paid less than 50c in every dollar owed, or that some crime
may have been committed, he is obliged to pass this information on to the Commission.
However, again as Santow has argued, there are limitations on the liguidator's access to
information. The Tiquidator must ask for any information before he has access to it. If
he is not aware that information might be relevant or available, or if he is unable to
Tocate the company officer in possession of it, the Tiguidator will not obtain the data.
It should also be pointed out that aften, through lack of funds, the liquidator has done
so 17ttle work that his report is of very limitad value.

Special Investigations

In the ordinary course of events information about possible law breaking in a company is
obtained from 5.7{8) inspections or from a liquidator's report.  However, in New South
Wales the Attorney General has the power to dramatically enhance the possibiiities for
information-gathering by appointing the Commission, or officers from the Commission, or
other persons ito carry out a Special Investigation,

The Act virtually sets no 1imit on the Attorney General's discretion to appoint a special

investigator, and under $.169 members of any company. or the company as a wheleX also
may apply to the Minister for such an appointment.

* See'CCH Guide Book to Company Law! op.cit. p.213, for a statement of the number of
members and the type of resolution required for such an application.
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It is impossible for any company to be subject to a Special Investigation without this
becoming public knowledge since the Act requires that notice of the appointment of an
inspector must be published in the Government Gazette.

A Special Investigator may require any officer® of a company under investigation:
- to preoduce any books which are under that officer's control
- to give all reasonable assistance in connection with the investigation

- to appear before him to be examined under oath.

* Officer being defined very broadly to include not simply directors, secretaries and
employees but such categories as a liquidator appointed in a voluntary winding up,
anyone who has acted as a company's banker, seliciter or auditor, anyone who has had
possession of any of the company's property, anyone in debt to the company, and any
persan capable of giving information about the company's affairs.

{cf. CCH Guide Book to Company Law, op. cit, p.216),
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4, METHODOLOGY OF THE PRGJECT

The initial aim of the project was to devise a statistical system for the Investigation
Division, to be used in preparing the Commission’s annual report and to facilitate
management reviews of progress made. The present study, which encompasses matters
received and investigations initiated during 1975, is based on a form drawn up to meet
these objectives.

As collection and analysis of the 1975 data proceeded, however, it became clear that
information systems in this area should have wider applications. Before commencing to
collect the data concerning the Division's 1977 activities therefore the original form
was expanded. The following pages comment both on the design of the initial (ie.1975}
form and the revisions for the 1977 data.

DESIGNING THE STATISTICA_L REPORT FORM FOR CASES COMMENCED IN 1975

As mentioned in Section 1, the objective of the system was to allow an overview of all
investigations intocompany crime, not simply those which resulted in prosecutions. With
this in mind, a series of conferences involving officers from the Bureau and from the
Corporate Affairs Commission were convened. After several drafts, a statistical report
form to be applied to all investigations commenced in 1975 was prepared. The form
was designed te cope with all types of investigations and all possible outcomes. (See
Appendix 1).

The basic criterion for inclusion of any item was whether acquiring

the relevant information was already a part of the routine investigatory process.
Throughout the discussiens it was agreed that the ultimate responsibility for maintaining
statistics must rest with the investigating officers. To burden them with the tasks of
ferreting out data which could be of no practical assistance to an investigation would
only damage the quality of the system,no matter how interesting such items might be from
the researcher's point of view. Because of this criterion, several items which it had
seemed 'natura?! to include in the first draft - in particular, items on the backgrounds
of offenders or potential offenders - were eventually deleted.

The report form was based on an analysis of the five stages of an investigation. These
wera: receipt, preliminary investigation, detailed investigation, legal review and
prosecution.

Receipt

This is the stage when an investigation is initiated, and takes place either when a
complaint is lodged or when one of the Commission's own surveillance systems - whether
of the stock market, of newspapers or of company documents lodged with the Commission -
provides information that an offence may have taken place. During the receipt stage a
decision is made on whether there is 'prima facie' evidence of lawbreaking.

Coming to this decision may involve collecting some routine informaticn an the company
concerned or making a few telephone calls. Attention seldom focuses intensively on
particular offences but on gaining a general impression of the structure and activities
of the company in question, and specifying the nature of allegations made.

Preliminary Investigation

After it has been decided that an investigation is warranted, the next step is to
identify any offences that may have cccurred. This takes place during the preliminary
jnvestigation. It usually lasts several months. Quite often during the preliminary
investigation inspectors may go to the office of a company and coenduct a Section 7(6)
inspection of the books. During this phase attempts are made to interview anyone who
might have relevant knowledge of the company's affairs,

At the end of the preliminary investigation all data unearthed is reviewed, and a
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decision is made on whether evidence of specific offences appears to be obtainable., If it
does, a detailed investigation is authorised. If not, the enquiry is terminated.

Detailed Investigation

The detailed investigation is the most Tengthy phase of investigation. It rarely

occupies Tess than several months, and may take more than a year. It involves an
intensive search for evidence on the possible offences disclosed at the preliminary stage,
as well as an enguiry for evidence of other violations. When all data has been collected,
the investigator submits a report to the head of his section. If it is decided that some
or all of the alleged offences should be prosecuted a brief is made up and sent for
comment to the Commission's legal officers.

Legal Review

The next phase of an investigation into alleged corporate crime is in the hands of the
Legal Division. They review all the charges contained fn the brief. In addition to
recommending the pursuance or nen-pursuance of certain charges, they may suggest other
charges overlooked by the investigators. The guestionnaire used for 1975 investigations
was designed to note not only the fate of principal charges recommended in briefs sent to
the Legal Division but also new charges suggested during the Tegal review phase.

Prosecution

The final phase is the court action which may follow an investigation. To be included on
the data collection form were details of prosecutions at Petty Sessions and also acticns
taken at District Courts, and the Supreme Court. A copy of the guestionnaire has been
attached as Appendix I. Although most of the guestions are self-explanatory, one matter
requires clarification.

For each stage, the questionnaire records the principal offence being investigated at the
time. 'Principal offence' was defined as the offence for which the highest maximum
penalty is prescribed in the statutes. Thus,if a particular investigation discloses
possible violations of the Companies Act, Section 125(4), (Company,make improper Toan to
director), which has a maximum pemalty of $400,and also of Section 124{1) (Director, fail
to act honestly or use reasonable diligence), maximum penaltv of $2,000, then Section
124(1) will be selected as the principal offence.

Coliecting the 1975 Data

Despite the initial agreement that the statistics should be maintained by the investigating
officers, this proved impraciical because the study of 1975 data was retrospective. A
member of the Bureau therefore undertook the often difficult task of tracing files and
transcribing information onto questiommaires.

The initial phase of data collection was completed on 31/12/1976. In July, 1977,
questionnaires relating to investigations incopplete at the end of 1976 were updated by the
Corporate Affairs Commission.

Computer analysis of the data was carried out by the Bureau and is discussed in the next
section.

The 1977 Revisions

result of the project.

During the data collection phase, and as the relationships between the Investigation and
other divisions of the Commission were better understood by the Bureau, it became apparent
that there was a need for an integrated data system encompassing the entire Commission.
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For instance, files containing relevant details on corporatiaons (presently the domain of
the Registration Division) could be linked to Tiles on directors and files on company
investigations. The importance of implementing such a system is emphasised in the
following discussion of data.

With this long-term necessity in mind, and drawing on experience gained from collecting the
1975 ficures, the statistical form was re-designed to make it suitable for eventual
integration into a system covering the whole Commission. The redesigned forms have been in
operation at the C.A.C. since 1 January, 1977 {see forms in Appendix II). An accompanying
draft manual of dinstructions for these forms is in Appendix TII.
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5. OVERALL GUTLINE OF THE DATA
MATTERS RECEIVED

Total mumber and month of receipt

During the calendar year,1975 ,there were 1168 instances where the Investigation Division of
the Corporate Affairs Commission was alerted to possible infringements of companies,
securities or related laws in New South Wales. Table 5.1 shows the numbers of complaints,
allegations etc. received for each month.

TABLE 5.1 - NUMBER OF MATTERS RECEIVED FOR EACH MONTH

Month Number of Cases
January 109
February 79
March 99
April 124
May 117
June 94
July 107
August 100
September 119
October 74
November. 659
December 78
Not known a4
I
TOTAL 1,168

Number of Companies

For 48 of the 1,168 complaints made, the company involved was not identified. In a further
22 cases, the organization in guestion was not a company but & registered business name.

On the remaining 1,098 occasions, a total of 852 separate companies were named., Table 5.2
presents an amalysis of the frequency of complaints received (or allegations made) per
campany.
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TABLE 5.2 - NUMBER OF TIMES COMPANIES CAME TG THE ATTENTION OF THE INVESTIGATICN DIVISION
DURING 1975

Number of complaints
received or allegations made

per company Na. of companies
One 951 :
Two 108 '
Three 23
Four ar more 16 ;
1098 1
(&

Sources of Informaticn about Corporate Infringements

The Commission can become aware of possible company offences in a number of ways. Every
year, a large number of complaints is receifved directly from the pubiic; during 1975
almost 700 such representations were received. Members of parliament may also direct
enquiries about corporate activities to the Commission (56 received in 1975). Another
important source of information concerns companies in liquidation. Section 306 of the
Companies Act requires that a liquidator appointed to wind up a company should report

to the Commission if it appears (either to the court or to the liguidator himself}).

- that the company will be unable to pay unsecured creditors 50 cents in the
dollars
- that an officer or member of the company may have been guilty of an offence.

During 1975 the Commission received more than three hundred S. 306 reporis.

Other methods whereby inspectors can be made aware of possible offences include referrals
from other government departments or the Stock Exchange, and the Commission's own systems
for reviewing lodged documents and surveying stock market notices or newspaper articles.
{For full details of these surveillance systems see the Commission's Annual Report for
1975, pp.74-76}. A breakdown of the sources of matters received or initiated curing 1975

is in Table 5.3 below.
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TABLE 5.3 -~ SOURCE OF INFORMATICN ON POTENTIAL CORPORATE MISCONDUCT 1975.

Source Number of times information

received or matter initiated
Complaint from member of pubiic 675
Representation from member of parliament 56
Report from liquidator 317
Referral from other government department 24
Notification from Stock Exchange 26

Survey, by Commission investigators, of
stock market activity, articles in

newspapers, etc 46
Review of lodged documents 17
Other Source 7
TOTAL 1168

General Nature of Complaint Received or Investigation Initiated

Fer collecting data, matters received or matters initiated by the Commission were grouped
according to their general nature. For compTaints received this was defined as what the
officer concerned saw as the substance of the person's problem. When the Commission itself
initiated a matter, it was categorised according to the type of activity which first
attracted the relevant officer's attention. Seven categories were used.

1. Mismanagement of company
Refers to instances where a member of the public, a liquidator or a Commission officer
suspects there may have been specific activities which offend against the companies Act,
the Securities Industry Act, the Business Names Act or the Crimes Act.

2. Report, 5.306
In the questionnaire allowance was made only for 5.306(3) reports, which are required it
a liquidator considers that a company will be unable to pay its creditors more than 50¢ in
the doilar. In collecting the data, however, any reports from liquidators, including cnes
which made specific allegations of mismanagement, were put in this category.

3. Stock Market Activity
Refers to cases where the Commission's attention has been drawn to anomalous stock-market
activities.

4. Civil Dispute
Refers to cases where a complaint has been raceived and the Commission considers that it
concerns a civil matter (for example a debt owing, goods nat delivered or services not
performed or a difference of opinion over the way the memorandum and articles of associatian
of a company should be interpreted).

3. Information required about a company and/or its directors
Refers to cases where someone contacts the Division to ask whether a company is being or has
been investigated. Often, although not necessarily, the person requesting the information
also will make an altegation about the company or director in question.
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6. Clarification required on some aspect of company law.
The Investigation Division does not normally provide the pubiic with opinions or conclusions
of a legal nature, particularly if the advice is required for the internal purposes of a
company. Such matters would be referred to the Legal Division. However, in some instances
an individual may approach the Division concerning some transaction or proposed transaction
with a company, with a view to finding whether it contravenes any of the laws administered
by the Commission. Provided that the matter is clearcut,the Division will in these cases
pe prepared to indicate whether (he matter is purely civil or would lead to some form of
investigation. It should be noted that, as is the case when information is required about
a company or its directors, a request for clarification of Taw may not necessarily amount
to an allegation against any company.

7. HNot specific
Refers to cases where a complaint has been made about a company, but the informant was not
specific about the type of alleged breach or the dispute which had gccurred.  The item on
'general nature' is useful for two reasons. It gives an indication of the way the public
perceives the Commission {eg. what types of matters are referred te it) and how the
Commission classifies complaints it receives (this may affect the way the matter is
subsequently treated).

TABLE 5.4 - 'GENERAL NATURE' OF MATTERS INITIATED DURING 1975
General Mature Number
Mismanagement of Company 347
5.306 report 117
Stock market activity 66
Civil dispute (2g. debt owed, dispute over 134
control of a company)
Informetion required about some company, or its 18
directors
Clarification required on some aspect of company law 16
Not specific 78
Other 26
TOTAL 1202+

*Total for 'genera} nature' not equal to total complaints received because in some
instances a single complaint involved several different types of allegations.
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Decision taken at receipt

Of the L168 matters referred or irregularities detected by the Division's own systems of
surveillance during 1975, justundergne in three resuited in a new investigation by the
Commission. In a further 44 instances it was discovered that the Division was already in
the process of looking into the company cencerned and therefore no new enquiry was
necessary. In more than three out of five cases Commission investigators decided not to
pursue the matter beyond the receipt stage.

TABLE 5.5 - DECISTON TAKEN AT THE RECEIPT STAGE ON THE 988 INSTANCES OF POSSIBLE COMPANY
LAW VIOLATIONS OF WHICH THE DIVISION BECAME AWARE DURING 1972
Decision Taken No. %

Undertake preliminary investigation 344 29.5

Investigate this allegation in conjunction with enquiries
already underway following another complaint received

eartier in year 44 3.8
Take no further action on this allegation 780 6.8
TOTAL L1638 100.0

CASES WHICH WENT BEYOND RECETPT: THE INVESTIGATION

stage reached and whether finalised or still underway by 26/7/77

- Almost 80% (275) of matters begun in 1975 and investigated beyond the
receipt stage had been finalised (See Tahle 5.9)

- most of the remaining 20% (69 cases) were still being pursued, or were
pending before the courts

- in 4 instances, a submissien to the Attorney General, either by the
Commission or by company members themselves, had resulted in a Special Investigation
being declared.

Among the 275 investigations finalised on or before the 28/7/77, more than three out of
four had been taken only as far as the preliminary stage. A further 22 cases had
warranted detailed investigation, and 10 had undergone review by the lLegal Division before
the investigation was terminated. In only 24 cases (or B.7 percent) of all company
investigations taken beyond receipt stage during 1975 had matters been concluded by

means of a court action.

Of the 68 cases stil] under investigation at the end of July, 1977, more than a third
were only at the preliminary phase.  Another one in four was undergoing detailed
investigation, and a slightly higherproportion was at Tegal review. In just nine
instances charges were pending before the courts.

Figure A (opposite)} shows the number of matters dealt with at each stage of investigation.
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TABLE, 5.6 - STAGE REACHED, COMPANY INVESTIGATION INITIATED IN 1975

Cases finalised Cases still being investigated
No. % No. »

Preliminary 219 79.3 24 35.3

Petailed 22 8.0 14 20.6

Legal Review 10 i.6 22 32.4

Court 24 9.1 ) 11.8
275, 100.0 69 100.0

Period of time taken on investigation

One of the major objectives in designing a statistical system for the Investigations
Division was to find out how long investigations take.

0f enquiries already brought to conclusion by the Division, most had been concluded
within 12 months. After that time, there was a steady decrease in the rate of
finalising matters. Amang cases still being investigated, 30 percent had been with
the Division for between 12 and 18 months. A further 60 percent had been under
investigation for two years or more.

TABLE 5.7 - TIME TAKEN ON TNVESTIGATION

Finalised Still being investigated
No. % No. %
6 months or less 144 52.2 - -
7 - 12 months 67 24.3 - -
12 - 18 months 25 9.1 1 1.5
18 - 24 months 16 5.8 19 27.9
24 - 30 months 6 2.2 40 58.8
30 - 36 months - - 4 5.9
Not recorded 175 6.5 5 5.9
275 100.0 69 100.0

Average time taken to complete each phase

Another important measurement is the time taken by the Division to compliete each of
the separate phases of investigation. Table 5.8 shows these times.
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TABLE 5.8 - AVERAGE TIME TAKEN TC COMPLETE PHASES OF INVESTIGATION

Average time taken to complete

Number of instances on which
average is based

Preliminary Phase 5.6 months 302
Detailed Phase 6.8 months 70
Review Phase 4.1 months 34
Court Phase 3.4 months 21

Reasons for Discontinuing matters before the Court Phase.

As stated above, by the end of the data collection period for this study {27/7/77} the
Investigation Division had finalised 80 percent of the investigations begun in 1975.

In 90 percent of instances, resolutien had occurred before the court stage, while in the
remaining 26 cases a prosecution had occurred. Tables 5.9 and Appendix IV present more
detailed analyses with regard to each of these modes of finalising matters.

Table 5.9 summarizes the reasons given by inspectors for deciding that it would be
inappropriate to further pursue any matter. Two categories dominated the receipt stage.
These were 'no apparent offence’ and 'civil matters’ only. Both categories suggest

that the Division had made some enguiries, but had found no evidence of criminal behaviour.
After the Receipt stage, categories such as 'lack of evidence' or 'no jurisdiction/
referred on' are more predeminant. In many of these instances the Division may have had
grounds for suspecting that criminal behaviour had occurred but considered that it would
be unable to estabTlish this in a relevant court of Taw.

It is interesting that there were almost 300 occasions where the Division considered that

a matter could not be dealt with under criminal law, but could only be resolved by a
'civil' action.

23




TABLE 5.9 - REASONS FOR DECIDING ON NO FURTHER ACTION ('N.F.A.Y
Stage at which NFA decided

Receipt  Preliminary Detailed Review Totat

Civil only 269 23 1 1 294
Lack of Evidence 49 48 8 108
Lack of Witnesses 45 36 4 - 85
Too great a time has elapsed 8 10 2 - 20
Offence, but not serious enough to

warrant prosecution 3 12 - 2 17
Alleged offender cannot be located 10 4 3 1 18
Offender cautioned, given period of

grace and/or breach rectified 20 26 1 2 49
No jurisdiction/referred on 51 12 1 65
No apparent offence has occurred 333 75 4 1 413
Divisien lacks resources 38 3 1 - 42
Leave, come back later g %E g - gg
Other :

Total Reasons* 838 277 29 11 1155
Total Matters N.F.A. at this stage 780 219 22 10 1031

*Total reasons not equal to total cases 'NFA' at such stage because sometimes multiple
reasons given.
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Matters Prosecuted

Appendix IV summarizes the prosecutionswhich ensued from the 1975 investigations. It will
be noted that every court action initiated by the Division resulted in a Tinding of guiity on
at Teast one charge.

The most frequent basis for a prosecution was $.122 of the Company Act, which forbids
persons with relevant convictions from directing companies. Out of the 24 completed
company investigations which resulted in persons being brought before a court, eight
involved this charge.

In every prosecution but one, final sentence was passed in a court of Petty Sessions and
the defendant was fined. The single matter decided by a District Court resulted in the
defendant receiving 14 years imprisonment.* Another interesting point is the relatively
short time taken by the Division to complete the cases which have been prosecuted.

I't should be noted that riot ail of the information in Appendix IV was obtained frem the
1975 statistical forms. They recorded only the most serious charge. For data on total

charges laid and their outcomes it was necessary to cross-refer to the Division's own
records.

CASES INVESTIGATED BEYOND RECEIPT: THE COMPANTIES

Types of Company

In the majority of cases (almost 2/3), Commission investigations which went to the preliminary
stage were of proprietary companies. However, it is interesting to note that public companies
limited by guarantee and no 1iabiiity public companies, which accounted for only 1.76 per cent
registered with the Commission during 1975, accounted for one in ten of those investigated.

TABLE 5.10 - TYPE OF COMPANY INVESTIGATED

Number Percentage

Proprietary exempt, limited by shares 215 62.5%
Proprietary, non-exempt 12 3.5
Public, Timited by shares 73 21.2
Public, limited by guarantee 14 4.1
Fublic, no Tiability 21 6.1
Not relevant** 9 2.6

344 100.0

Place of Incorporation

Most of these companies or businesses had originally been incorporated or registered in New South
Wales. Onty twenty-one had their origins in other States. One overseas registered company was
investigated.

* Following an appeal, this was reduced to 8 years.

** Business under investigation was not incorporated.
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TABLE 5.11 - PLACE OF INCORPORATICN OF COMPANIES INVESTIGATED

Number Percentage

New South Wales 321 93.3
Victoria 7 2.0
South Australia 1 0.3
Queensland 5 1.5
Tasmania - -
Western Australia 1 0.3
Australian Capital Territory 7 2.0
Northern Territory - -
Overseas 1 0.3
Not recorded 1 0.3

344 100.0

Operating Status

The majority of companies investigated were reported to be apparentiy still operating.
However, more than one in three was in Tiquidation and a further twenty-seven, though
not in 1iquidation, had ceased to operate by the time investigations commenced. IT is
interesting to note the low numbers of companies in receiveship or under official
management among those investigated.

TABLE 5.12 - STATUS OF COMPANIES INVESTIGATED FOLLOWING INFORMATION RECEIVED IN 1973

Operating status Number Percentage

Apparently operating 186 54.1

In Tiquidation 121 35.2

Receiver appainted 9 2.6

Under official management 1 0.3

Ceased operating but not in Tiquidation 27 7.8
344 100.0

In the context of discussing Table 5.12 and all following tables in this section, it
must be regretted that data was not available on relevant characteristics such as
operating status, age, paid-up capital, field of activity, of all companies registered
in New South Wales. The Commission coldects the last three of these itemson a routine
basis for all companies. However, this is only in order that people can acquire
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information about individual companies. by making a search of the records which are
publicly available. The Commission makes no attempt to extract statistics from any of its
collections. Objective comparisons with such data would have made possible more meaningful
statements on the types of companies 'at risk' of being subject to investigation.

Age of Companies

In view of the high proportion of investigated companies which were already in liquidation,
it is interesting to note that most were relatively young.

TABLE 5.13 -~ AGE OF COMPANIES INVESTIGATED BY C.A.C.

Age of Company Number Percentage

Less than 5 years 168 48.8

5 - 9 years 84 24.4

10 - 14 years 22 5.4

15 - 19 years 22 6.4

20 years Qr more k) 5.0

Mot known/not relevant 17 5.0
344 100.0

Paid Up Capital

The word 'capital' has many uses in the corporate sphere. 'Nominal capital’ refers to the
maximum amount of money which a company is allowed to raise through the sale of its shares.
This is usually specified in the memorandum of association. 'Working capital' refers to
those assets which a company anticipates it will dispose of within the next twelve months,
less the liabilities which will become payable within the same period.

‘Paid-up capital® refers to the amount of money a company has raised through the sale of
its shares. For proprietary companies, the paid-up capital may be an indicator of the
assets at the start of its career, although this is not always the case because a company
promoter may put money inta a concern without buying shares. Paid-up capital is one of
the items which the Commission collects on a routine basis for all companies, and gives
some idea, however imprecise of the size of a company.

As table 5.14 shows, both companies with substaptial and with minimal paid-up capital

figured prominently in investigations initiated during 1975. More than 40 peér cent had paid-

up capital of a thousand dollars or less, and 37% were in the $10,000 and over category.
Again, it must be regretied that comparative data on the paid-up capital of a1l registered
companies is not available.
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TABLE 5.14 - PAID-UP CAPITAL OF CCMPANIES INVOLVED IN INVESTIGATIONS INITIATED DURING 1975

Paid-up Capital Number Percentage
None {eg. company was a club) 19 5.5
$1-$50 in0 29.1
$51-%$1,000 38 11.0
$1,001-$10,000 a7 13.7
$10,001 plus 128 37.2
Not recorded 12 3.5

344 100.0

Field of Activity

A final characteristic recorded about companies investigated was their field of activity.
Table 5.15 contains these statistics

TABLE 5.15 - FIELD OF ACTIVITY

Field of Activity Number Percentage
Building, Canstruction and Allied Industries 56 16.3
Wholesale, Retail and Distribution 41 11.9
Import and Export 2 6.6
Financiers and Investors - Leasing and Hire Purchase 29 8.4
Pastoral and Mining 53 15.4
Steel and Engineering 14 4.1
Light Manufacturing and Chemical Processing 11 3.2
Electrical Sales and Manufacturing 6 1.7
Insurance and Trustee 14 4.1
Transport and Communication 11 3.2
Motor Dealers and Service Station 4 1.2 |
Real Estate and Land Development 40 11.6
Printing and Publishing 4 1.2 i
Professicnal Services - Law Accountants, Consultant 12 3.5

Accommodation - Motels/Hotels, Private Hospital and

Nursing homes 3 0.9
Public Relations - Advertising and Employment Agencies 1 0.3
Textiles and Clothing a 2.3
Food Manufacture and Sales 5 1.5
Aircraft-Building, Maintainance and Transport 1 G.3
Entertainment and Restaurants 2 0.6
Maintainance and {leaning 14 4.1
Club 6 1.7
Miscellaneous 1.4
Not Recorded 2 0.8

344 100.0
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6, DETATILED DISCUSSION OF THE RECEIPT STAGE

INTRODUCTION

The above discussion presents the 'bare bones' of the Investigation Division activities.

It summarizes the types of matters which concern the Division, and its sources of information.
It gives an idza of the time-scales of investigations and types of companies involved; it
contrasts the proportigns of matters resolved by court action and by other means. However,

it offers few clues on why events took place as they did; nor is there any attempt fo suggest
how statistical data might be used to assist the Division in fulfilling its functions.

This chapter and the next will concentrate on these issues. Chapter 6 focuses on the Receipt
stage, giving analysis of the Division's existing sources of information, and pointing to
areas from which relevant information might have been, but was not, received. It will also
attempt to isolate the factors which determine whether or not a potential offence, once drawn
to the Division's attention, incurs a fuller investigation. Discussion of these factors will
be Tinked with suggestions on how conversion of the existing statistical system to a broader
information base might facilitate the Division's task of sifting through the mass of
information it receives for evidence of corporate crime.

Chapter 7 analyses matters which proceeded beyond the receipt stage. Investigations will be
grouped in five categories, an assessment made of the special problems associated with each
type, and propasals formulated on how each type of problem may be alleviated.

THE RECEIPT STAGE

In collecting the 1975 data the aim was to ensure that for every enquiry which took up an
inspector's time a corresponding questionnaire should be completed. Therefore thelil6s items
recorded as received during 1975 include not only investigations independently initiated by
the Commission, but ail letters, personal visits and even telephone calls in which allegations
about company offences were made. Inclusion of data from the Tast of these areas was only
made possihble by analysing inspectors' work - diaries.

Because the data system was so comprehensive only a few details could be recorded for the
receipt stage. The six items included in this section of the guestionnaire were:

- name of coempany

- date of receipt

- source of matter

- general nature

- whether the matter was investigated more fully
- if no investigation took place, why not.

Mot only was the number of items in the receipt stage limited, the categories used for
classifying 'source' and nature had to be broad. At this early stage inspectors rarely obtain
specific information in these areas. Despite the limitations, however, analysis of the
receipt stage of the 1975 questionnaire yields information not merely on the Division's
workload but on the ways it can become aware of campany crime, on the types of allegation that
are made, and on the factors which determine whether ¢r not the matter led to a full-scale
investigation.

SOURCE AND GENERAL NATURE OF MATTERS RECEIVED

Table 6.1 summarizes the ways the Division initially obtains infermation, and the general
nature of the complaints and enquiries received. It suggests that obtaining information from
the public is a fairly inefficient way of becoming aware of specific criminal offences. The
reverse face of this is that the criminal law often fails to encompass corporate activities
which the public considers unjust. Both points will be discussed in more detail later.
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Table 6.1 has shown that a high proportion of all matters received were from members of

the public, and concerned 'civil' matters. Below are listed some of the incidents which

fell into this category.

- Complainant stated that he had bought shares in a company and still had
received no dividends.

- Complainant alleged that company had sold a loan entitlement, receiving
money from the buyer, but had not accounted to him for the proceeds

- Cheque dishonoured

- Furniture removed by company, not seen again

- Director not validly nominated

- $5,000 deposit paid to company for home renovations, but no work done.

It should be noted, however, that the fact that a matter initially appears to be of a
civil nature does not mean that further enquiries will not disclose a criminal offence.
This is made clear in later discussion of offences involving abuse ef Timited liability
{see especially pages 61, 63 ). Another important category was made up of complaints from
the public alleging mismanagement. The examples below give some idea of the range of
matters classified in this way.

- Company did not display name on office door
- Company failed to supply financial report

- Company had notanswered a letter asking when the Annual General Meeting
was to be held

- Company's funds had been misappropriated by director

- Office not open during business hours.

WHY MATTERS WERE FINALISED AT OR WENT BEYOND RECEIPT

To help discover the types of matters which most often develop into full-scale
investigations, several cross-tabulations of receipt-stage items were made. Among these
is table 6.7 which analyses each source for the proportions investigated or finalised at
the receipt stage. It shows that almost seventy percent of complaints received from
members of the pubiic went no further than the receipt stage. Nonetheless complaints
from this source still accounted for more than 50 percent of all matters investigated at
least to the end of the preliminary stage. (for table 6.2, see page 32).

As table 6.3 shows only 24 matters initially were recgived by the Division from another
Government agency or from a private association {the Australian Shareholders’ Association).

Tne agencies or associatiens concerned were:

TABLE 6.3 - GOVERNMENT AGENCIES OR PRIVATE ASSOCIATIONS WHO REFERRED COMPLAINTS TO THE
CORPORATE AFFAIRS COMMISSTION

Agency Number of referrals
N.S.¥. Consumer Affairs Bureau 3
Consumer Claims Tribunal 1
M.S.W. Ombudsman 3
Australian Shareholders' Association 2
Not stated 15
24
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The notable absence of some agencies from this 1ist will be discussed later.

Table 5.% in Sectior 5 has aiready summarized inspector’s reasons for deciding on no further
action at the receipt stage. Of particular interest is the proportion of times (66.6%) in
which the reasen for no further action was that e matter was judged to be 'civil' oaily or
because no apparent offence at all had occurred.

Note also the volume of matters referred on to other agencies. At the receipt stage, 51
matters were referred on to other departments or agencies. In a further 14 instances such
referrals occurred at a later stage of investigation.

SUMMARY AND DISCUSSION

The detailed tables on the receipt-stage have revealed three problems associated with the
Division's approach to corporate crime.

These are:
a) the Division is receiving a Tot of information which, because it is not used

in investigations leading to prosecutions, is not used at all;

b) it is receiving too 1ittie data from some SOUrces, and/or the information it
receives is arriving too late for the Division to intervene effectively;

¢} there is a 'grey area' of probiems or injustices in the corporate sphere which
is inadequately documented.

These three problems are discussed bejow.

(a) Receipt of information which, because it is not relevant to investigations,is not used
at all

The faregoing data shows that for many of its "leads' on corporate crime the Division had to
sift through a mass of complaints from the public, many of which were found not to involve
breaches of law. To an external observer, contrasting tetal matters deait with to the amount
of information judged to be valuable, this process may seem inefficient. However, there are
many problems in attempting te find an alternative.

One suggestion would be to offload dealing with the initial stages of complaints from
inspectors to Tess skilled personnel responsible for excluding matters which were ¢ivil or
appeared tc be trivial and forwarding only the more serious cases to investigators. However,
this would be i11 advised. 1In collecting the 1975 data the Bureau was constantly reminded of
the importance of using highly skilled and experienced personnel at point of first contact
with the public. There were several instances where a remark made or name mentioned during

a seemingly irrelevant or irivial complaint was enough to warn an inspector that an offence
may have occurred.

A more satisfactory approach would be for the division to compile more systematic and

compiete data on the companies it polices. If, a8 the present data suggests, the sheer volume of

complaints is an important factor in deciding whether or not a company should be
investigated it would seem sensible to keep comprehensive and readily accessible records

on everything received so that incoming matters could quickly be evaluated in the light of
previous events. If such information was kept 'on line'* inspectors would still be able to
deal with the receipt stage but their job would be cansiderably simplified and their
decisions more informed.

* i.a, immediately accessible by an English language progranme at a convenient computer
terminal.
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Not only would comprehensive data on compiaints received assist decision-making, it would
also be a valuable research source, indicating areas of abuse where current criminal Taw
is ineffectual.

(b} Too Tittle information, or information received too late.

On the whole, the Division adopts a reactive approach to obtaining leads on corporate
crime. Out of its seven major sources of information only two were 'self generating’.
There were reviews of lodged documents and surveys of the stock-market and of newspapers.
Between them, however, these two sources accounted for less than 6 percent of receipt
stage matters, and there are reasens for concluding that the Division's heavy reliance
orthe five other 'extermal' sources may not be Jjustified,

Previous discussion has already highlighted problems associated with relying on the
general public as a source of information in this complex area. Many teads from this
source proved to be of a civil nature only or to be without factual basis. Although
almostall (23 out of 26) referrals from the Stock Exchange did incur a preliminary
investigation, in most of these instances it was found that adequate evidence for a
criminal prosecution could not be amassed. (For reasons, see the discussion of 'market’
offences, pp 60 to 61 }. Only 10 out of the 24 matters referred by other agencies were
found to warrant even a preliminary investigation, and although a high proportion of
complaints from M.P.'s were taken beyond the receipt stage .this may be because a
complaint from an M.P. often culminates a series of allegations from other sources.

One source for which a relatively large number of matters were not finalised at receipt
was the liquidator's report. Out of the 317 reports received 73, or 23 percent,
incurred at least a preliminary investigation. Liquidators can be an important source

of information about directors who shelter behind 1<mited Tiability in order to incur
debts which their company will be unable to pay. This type of activity is prohibited

by Sections 374A to 374C of the Companies Act. As the law naw stands, however, an officer
can only be found to have breached these sections if the company subsequently has 'failed'
(see S.374F for the definition of 'failure'}. This virtually compels the Division to
rely on liquidators for a lot of its initial information. However, there are reasons
for doubting whether $.306 veports invariably will give evidence of offences that may
have occurred in failed companies.

A ligquidator generally only gains control of a company after the damage had been done,
after the parties concerned have concluded that the financial position 1s such that
there is no alternative to a winding up. Investigating allegations in a liquidator's
report aften, therefore,has the effect of ‘shutting the door after the horse has bolted'.
In addition, witnesses' memories about events long-past may often be clouded, and
important evidence may have been Tost or destroyed.

It is not a liquidator's primary function to act as a policeman. Whether appointed by
the court or as part of a voluntary winding up, his job is to realize a company's assets
so that creditors and investors receive the maximum possibTle returns. Since assets tied
up in a company undergoing liquidation tend to depreciate it is important for both
shareholders and creditors that the process be concluded quickly. It is unreasonable to
expect a liquidator to devote long periods of time to fellowing up clues about possible
offences, particularly if funds are scarce.

Nothing in the data suggests that the requirements of S.306 are ot diTigentiy observed.
Nonetheless, it must be recognised that the interests of liguidators and company
investigators need not always coincide and that, despite the limitations imposed by the
law, the Commission should think serfously of finding ways to supplement or anticipate
the information which tiquidators can supply.

30 far only the sources from which at least some information was received during 1975
have been discussed. It must also be pointed out that there are important areas from
which the Division did not receive information, even though it might have been expected.
One of these is company auditors.

Right from the earliest companies legislation, regular and independent audits have been

seen as the most effective method of protecting parties who have a financial stake in,
but do not control, companies. Under the Taw in New South Wales only certain exempt
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proprietary companies are inmune from having their accounts audited at least once a year.
Further emphasis on the auditor's role in protecting investors is found in 5.167(8) and
(9) of the Companies Act, which requires that the Commission be notified if any evidence
of lawbreaking is discovered during an audit.

Despite this requirement, the 1975 system recorded only three matters as received directly

from auditors. There may be several reasons For this. One has to do with the statistical

system itself: in a few instances the fact that a matter came from an auditor may have been
overlooked, because the statistical form did not include a special code for veferrals from

this source.

Other possibilities relate more to the complexity of accounting rules and the relationships
between companies and their auditors. 3Some forms of corporate law breaking may have hecome
sa complex and indirect that an audit will no longer show them up. Tn addition, recently,
there has been considerable debate over whether there exist unequivocat standards whereby
auditors can judge whether funds have been used properly or improperly, or whether accounts
are 'true and fair'.* If an auditor does detect a matter in this 'grey area', where there
are no unequivocal standards, it is likely that he will attach a quatifying note to his
audit report rather than directly centacting the investigation Division. i

Another factor which cannot be fgnored is that auditors still lack complete financial
independence from company directors. The 1971 amendments to the Act, which considerably
added to an auditor's duty to repart breaches, also gave him gualified privilege against
defamation and strengthened his tenure of office, An auditor now can only be removed from
office by an ordinary resolution of a general meeting. Special notice of this meeting must
be given to the auditor himself, to the Company Auditor's Board and to all shareholders.
The auditor may then make special representations to the company and to its members. He may
also demand that these representations be read ajoud at the general meeting and that he be
allowed personally to address it.

Despite these amendments, auditors are stili vulnerable in instances where aileged breaches
have been conmitted by directors who control the required majority of votes at the general
meeting, or where the non-controlling shareholders are completely inactive. Thus, not-
withstanding all the safeguards of the law a determined director often can remocve an auditor
with whose work he is dissatisfied.

Finally, it should be noted that in some ways there is a parallel between auditors and
company liquidators. Although the law may require them to report violations of law of which
they become aware, this does not mean they have a primary duty to 'ferret out® all possible
evidence of lawbreaking.

Ancther relatively untapped source of information about possible corporate misconduct was

other government agencies or private associations. During 1975 only 26 matters were

referred to the Division from such sources. As later discussion will show, at least one typeof
corporate crime seldom occurs without 'warning signs': indications that a company is
financially unstable. Agencies such as +he Water Board, the Sydney County Council, various
local goverrnment bodies and the Workers' Compensation Commission, to name a few, supply
services ta, or have other sorts of dealings with the private sector. They could be

educated to look for these 'warning signs' and pass them on to the Commission.

To sum up, because of its reactive policy with ragard to obtaining initial leads on
corporate crime, the Division is not gaining access %o information which might help it
prevent offances, rather than merely investigate them after they have occurred. It is
important that some ways be found to make the Division more active in seeking avidence
of corporate misconduct.

'within certain flexible extremities, "trueand 'Fair! can mean very much what

i

directors and auditors want themn to mean

F.J.C. Ryan 'A True and Fair View' Abacus, Vol. 3, No.2, Dec, 1967.

Note also that on 17th November, 1977, the Attorney General of N.S.W. announced the
establishment of a Steering Committee on Accounting Standards which will review ali
existing standards for financial reporting and make recommendations for reforms. See
also R. Chambers 'Accounting, Evalyation and Economic Behaviour' Prentice-Hall Inc.,
Englewood Cliffs, N.J., 1956 for a proposed alternative approach to financial reporting.
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In making these conclusions, it is acknowledged that:

. The Commission has hitherto judged that there are sound reasons for separating
its 'preventive' and 'enforcement! roles, It believes that better ce-operation in relation
to ‘preventive' inspection is achieved when a 'police! overtone, which implies suspected
misconduct and the possibility of retribution, is eliminated. For this reason a conscious
effort has been made to build up preventive capacity within the Corporate Finance and
Accounting Division.

. The present study, which depended solely on data from the Investigation Division,
has understated the role played by the Corporate Finance and Accounting Division.

. The Commission always has had far more criminal activity coming under notice
than it has been in a position to cope with, and to be ‘active' in seeking evidence of
corporate conduct has therefore not been an available option.

A1l of these factors highlight the complexity of the corporate crime problem, to which no
simple solutions are available. From the present data, however, it would seem that in many
instances the distinction between prevention and enforcement is very blurry; {see pp40 to4dl
on procedural offences), and therefore that even if the functions of the Investigation and
Corporate Finance and Accounting Division are kept separate they could be more closely
integrated. Another point worth noting is that if the Investigation Division became more
active in seeking evidence of corporate misconduct, this could have a deterrent effect on
potential offenders. This would, in turn, reduce the Division's present workload.

Consideration therefore should be given to granting the Commission wider powers to inspect
company records, regardless of whether a specific offence is suspected. A system of

regular and rigorous inspections could be a useful means for deterring potential lawbreakers,
and for maintaining the regular flow of information which is so important for effective
detection and prevention of corporate crime.

(c) The grey area of 'civil! matters.

As Table 5.9 has shown, more than one in three reasons given for 'no further action® at the
receipt stage was that the matter did not involve a breach of criminal law, but should be
resofved through a civil action.

This figure points to a substantial 'grey area' in corporate behaviour: an area where a
compiainant felt he had been the victim of an injustice but where Division inspectors, with
their more extensive knowledge and experience, considered that criminal law was powerless
to intervene.

In any future statistically based research into the Division's activities, it is important
that these ‘civil' categories be further broken down. Among the important questions which i
more intensive research in this area might help resolve are: i

- should the criminal law be extended to cover activities for which at present
there are only civil remedies? and

- should the Commission adopt a policy of more actively supporting civil actions
where it judges that individuals or groups have suffered an injustice atthough the
criminal law has not been infringed?

In this context it should be noted that the C.A.C. gradually is becoming more active in
civil matters. Thus it has intervened, on behalf of the Attorney General, in the affairs
of charitable companies where mismanagement occurs, and on behalf of the same Minister
various civil proceedings have been fnstituted under $.367B, S. 374D and S.178{9} * The
present data indicates that serious consideration should be given to even more vigorous
activity in these areas.

* Companies Act.
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7  DETAILED DISCUSSION OF MATTERS INVESTIGATED BEYOND RECEIPT STAGE

INTRODUCTION

The calendar year,1975,saw the commencement of investigations* into 344 companies. However,
by the end of July,1977, more than 18 months after the 1ast of these had commenced, one in
five was still incomplete, and of the investigations which had been finalised only 36 had
reachad the- prosecution siage.

Such figures indicate not only that investigating company crime is time-consuming, but
that comvictions in this sphere are rare. This chapter attempts to explain why these
problems Qccur, and to suggest methods for confronting them.

A typology of corporate offences will be constructed. From his research Hadden** identified
four major types:

- management frauds and mangeuvres { 'management’ offences)

- offences involving the sharemarket {'market’ offences)

. the abuse of limited liability {'trading' offences)

- frauds and subsciption offences;
and from the present data it is clear that there is one more category:

- procedural breaches.
In the next few pages each of these five types of corporate crime is defined and discussed.
Then follows an attempt to categorise the Commission's investigations on the basis of the
offence under investigation or disclosed at the end of the preliminary stage. The special
problems inherent in attempting to type investigations in this way also will be discussed.
Statistical comparisons then are made between the various types in order to clarify such
‘aspects as the sorts of companies and amounts of money allegedly involved and the
particular problems of each category of investigation. The chapter closes with a summary

of the main points that haveemerged and suggestions for jmproved methods of investigating
and preventing each type of offence.

TYPOLOGY OF CORPORATE OFFENCES

Management frauds and mangeuvres

These are defined as "all forms of illegitimate exploitation by directors and managers of
shareholders and others with an interast in the (company's) assets'* Hadden points out
that the factor which opens the way for this "i1legitimate exploitation’ is "the important
division between iegal ownership and effective control.** In his earliest discussions
Hadden concentrated on management offences in public companies. More recently, however,
he has pointed out that large unquoted companies, which 1211 between the small
uningorporated business and the public guoted company' may alse be the scene of oppression
of shareholders who have no effactive say - in management.***

* Investigation being defined as any enquiry which was taken beyond the reéeipt stage.

*% 7. Hadden P.E.P. Broadsheet 'Control of Company Fraud', Vo1.34 No.503,168 p.284.

wx% T, Hadden.'Company Law and capitalism} London: Neidenfeld Nicholson 1972 p.232.
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The basic theme of ‘management' offences is that a company's controllers utilize its assets
for their own benefit rather than considering the interests of all the members. This can
be achieved in an almost infinite variety of ways. Below are listed a few:

- direct misappropriation: directors and/or managers simply embezzle company
funds

- loans: company funds may be lent to controllers at low interest, without
security, and with repayments over a very long period of time.

- exhorbitant fees, generous retivement funds, etc: directors pay themselves
fees, endowments etc. which are grossly out of proportien to the work they actually
perform

- channelting funds inte private companies: various methods may be used to
divert a large company's assets into smaller private companies owned by directors and/or
managers. These include ensuring that the larger company buys the smaller company's
assets at high prices, or conversely selling the larger company's assets to the smaller
concern for low amounts. Directors may also ensure that their privately owned businesses
enjoy favourable service contracts, etc., with the major company.

- Favouring own type of shares: not all shares in a company carry the same
entitlements. Some give special voting rights, others entitle their owners to first
claim (after creditors)-to assets when the campany is wound up. Directors may act
consistently to favour the type of shares they own. Thus,if they awn preference shares,
which give the holder priority over other sharehoiders at a liguidation, they may do their
best to ensure that the company does go into liquidation.

Whenever management crimes are perpetrated, a director will attempt to ensure that non-
controlling shareholders remain in ignorance. Since the anhnual report containing the
profit and loss account and the balance-sheet 1is the 'outsider's' major source of
information, it is essential that these documents contain no data to alert him to what is
going on.

Market frauds and manceuvres

These offences can occur only whan a company's shares are listed on the stock exchange.
The justification for a public share market is that because investors seek capital gains
and/or high dividends on the stocks they buy, funds automatically will flow towards
profitable and expanding companies and away from ones which are stagnating. This in turn
will promote the overall efficiency of the economy.

For a sharemarket to operate in accordance with this rationale potential investors must
be supplied with adequate data on the past performances and future prospects of companies
whose shares are for sale. If it becomes clear that some have priviteged access to
relevant data confidence in the share-market will decline and investors may turn to
other areas.

Market offences occur when a persen or group makes unfair use of special information gained

about a company's performance or prospects, or when an attempt is made to interfere with
market forces. The Senate Select Committee Report on Securities and Exchanges contains
detailed case-studias of the types of activities involved, Among the most prevalent are
market rigging, insider trading and giving false or misleading reports to the stock
exchange. These are described below.
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(1) Creating a false price for shares (or ‘market rigging!)

There were several investigations for this type of activity in the current study. It
involves buying shares not for their cwn cake but in order to maintain their listed price at
a certain level. For exampie, if shares in a company are quoted at 50c but someone wants
their price to be 75c he may instruct his broker to buy a guantity of them at the latter
price, but to spread the purchases over several days. 1f few other pecple ceal in the same
shares at the same time, the listed price (which is pased on the amount at which most of the
shares are being traded) will become 75cC.

Market rigging most often occurs in takeover situations. The foliowing example, though
complex, gives a clear idea of what may occur.

Someone owns shares in two companies: company A and company B, He effectively controls
company A and decides that it chould take over company B, acquiring the shares at market
prices. He is, however, not satisfied to be paid the current price for his own company B
holding.  Therefore he creates a higher market 1isting using the technigue described above,
sells his company B shares at this level, then allows the market to subside to its normal
level before the takeover proceeds.

If Company A decides to pay for the shares it acquired not in cash bui by an exchange of
shares, further market rigging may occur. Company A's listing may be given a 'boost' so0
that its shares can be exchanged for the maximum number of company B equities.

(?) Insider trading

This is possibly the best known type of market offence. It involves the use of privileged
information about a company as the basis for buying or seiling its shares at personal profit.
Inside traders can include not anly company directors and managers but also employees,
persons who trade with a company and persons in receipt of special 'tips'.

(3} False reports to the stock exchang or misleading or inadequate replies to
queries from that bady.

intrue information given to the stock exchange may either inflate or force down the prices
of shares. Both situations can be turned to advantage by unscrupuious operators.

Trading Offences

Trading offences occur when a company director or manager, sheltering behind Timited liability.
continues to incur debts which he knows his company will be unable to pay. By doing so he

may be defrauding a wide range of creditors, inciuding customers, suppiiers, debenture

holders and financial institutions.

Trading offences can occur in a variety of circumstances. In some cases, directors may simply
be blindly optimistic when their company is in trouble, refusing to countenance that they
cannot 'trade their way' out of difficully. At the other extreme, trading offences may be
part of a premeditated scheme £g extract money from the public; the whole purpese of
incorporation being to trade at a loss but to pay directors generous sataries. A commen theme
among all these offences, however, is company centrollers' extreme reluctance to allow a

major source of their 1ivelihood to go out of existence.

Not surprisingly, trading offences are most commonly detected or suspected among smail
proprietary companies. Such companies are more 'at risk' in that more of them go into
Tiquidation. {See the amalysis of liquidation figures, C.A.C. Annual Report 1976).
However, even directers of large pubTic companies theoretically can be guilty of trading
offences.

The key to a teuyccessful' trading offence is to keep creditors unaware of the true financial

position of the company. Once again, tharefore, control over the content of financial reports
is important.
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Frauds or subscription offences

Included in this category are the types of activities associated with the traditional
‘con man'. They include such things as:

- selling or hiring out assets which one does not awnh

- selling or hiring out assets which one does own, but to two or mere
parties simultaneously

- inducing people to subscribe to projects. which will never be developed, or
to pay for goods which do not exist and never will. The longer there can be a legitimata
‘delay before the goods are produced, the more will the fraud be likely to succeed
because customers or subscribers will tend to forget the original contract. For this
reason subscription frauds commonly involve such things as Tong-term agricultural projects
etc.

- selling franchises which turn out to have hidden 'catches'.

A central characteristic of all frauds and subscription offences is that they could have
been perpetrated by persans working outside the company sphere. Working through a company
may make the administration of a fraud easier and it may make it more difficult to
identify its architect. However, fraud and subscription offences do not depend for their
very existence on some factor unigue to companies (such as limited 1iability, separation
of ownership and control, or the existence of a sharemarket).

Almost every serious criminal manoeuvre that can occur in the corporate sphere conforms
to ane of Hadden's four types, outlined above. However, a high proportion of company Taw
aims to do more than provide punishment for specific types of activity. It has the more
general purpose of providing a corporate environment in which unethical behavour will

be unable to survive, let alone flourish. To encompass violations of these kinds of laws
the fifth category of 'procedural’ offences must be used.

Procedural Offence

Procedural offences can be committed in every type of company. These are of three basic
types:

{1) Failure to comply with regulations aimed at ensuring adeguate disclosure.
The rationale of these regulations is that private individuals involved in the commercial
sector will protect their own interests as long as they have adequate information. Among
the sections of company law which conform to this rationale are laws which specify:

- that most types of companies publish an annual report, which must contain
certain basic information

- that every company should have a registered office, open for a minimum
number of hours each day

- that all companies have a register of directors, which can be inspected
by the pubtic

- that directors should disclose any interest they have in contracts with
a company

- that all campanies keep proper accounting records (this law also aims to
ensure that small businessmen have some idea of the financial status of their companies
and therefore cannot unknowingly conmit trading offences)

{ii) Violations of laws which prevent specific categories of persons, shown

by experience to be particularly ‘dangerous', from acting as directors. -Twa sections
are particularly important in this regard:
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_ Section 122 of the Companies Act. which bars a person with a relevant*
conviction

and
- Section 117, which bars an undischarged bankrupt

(111} Violations of sections which facilitate the investigations of company crime.
Some of these sections have already been mentioned, they include
- 5.7(8) Fail to surrender relevant documents to Commission lnspector

- 5.374A Fail to surrender books, etc. to Tiquidator.

HOW THE INVESTIGATIONS WERE CATEGORISED

Each investigation was assigned to one of six categories according to tha type of matter
under investigation or disclosed at the end of theprdimnary stge. Five of the categories
corresponded to the five types of offence outlined above. Thus, if at the end of the
preliminary stage an investigation mainly concerned the possible exploitation of company
members by management, it was classed as a 'management’ investigations if attention focussed
on a possibie market offence it was classed as a 'market’ investigation, and so on. The
sixth category corresponded to investigations where no specific type of offence was under
jnvestigation or had been disclosed throughout the preliminary stage: the Division inspectors
merely had been 'exploring' for evidence of any type of violation. Investigations of this
type were categorised as 'general exploratory.’

Although breaking investigations down into these six categories was essential for obtaining
a clearer understanding of the Division's activities, one or two notes of caution shouid
be sounded.

As with mast typologies, there is a degree of averlap between categories. For example, it
is sometimes difficult to decide how to classify a viclation of law which is on the
borderline between being a purely procedural affence and one which is part of a criminal
manoeuvre, Similarly, there are problems in deciding whether some offences are part of a
‘market' scheme or whether they have more to do with management's exploiting shareholders.
In both instances the same legal offence may indicate either two types of crime and
further background research is needed before deciding an the correct category.

Another problem arises because many company investigations involve more than one offence.
Thus almost every criminal manceuvre in a company (whether classed as management, market,
trading or fraud{ also involves procadural breaches, and alleged management and market
offences are also often closely associated.

To some degree this problem was resolved by the fact that only the 'principal' offence
{ie. the offence for which the law provides the most severe penalty) was collected at the
preliminary stage. However, it must be acknowledged that assigning an investigation to
just one category still produces a distortion in some instances where more than one type
of offence may be involved.

Table 7.1 shows the result of the classification, which provided a basis for thefollowing
statistical anatysis of investigation.

* Defined as relevant are: any offence connected with the promotian, formation or management
of a corporation, any offence involving fraud or dishonesty punishable by imprisonment for
3 manths or more, insider trading offences and not keeping proper books of accounts.
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TABLE 7.1 - TYPES OF

Type of Matfer

Management
Sharemarket
Trading
Fraud
Procedural

General expleratory

Number of cases

33
62
83
14
103
49

344

STATISTICS ON VARIOUS TYPES OF INVESTIGATIONS

This section presents statistical data on
investigation. Table 7.2 shows the types o

TABLE 7.2 - TYPE OF COMPANY INV

Type of Company

MATTERS INVESTLIGATED REYOND THE RECEIPT STAGE

the companies involved in each type of
f companies involved.

OLVED TN EACH TYPE OF INVESTIGATION

Type_of Investigation

Share- General

Management Market Trading Fraud Procedural Exploratory Total

proprietary, non-exempt 2 - 5 - 5 - 42

Exempt Proprietary 10 5 74 12 75 39 215
Pubiic, Limited by

Shares 10 46 1 - 12 4 73
Public, Limited by

Guarantee 3 - - 1 7 3 14

Public, No Liability 8 11 - - 2 - 21

Not Relevant*® - - 3 1 2 3 9

33 62 83 14 103 49 344

* Investigation was of an unincorporated business.
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Of particular interest is the high propertion {36 percent) of management investigations
involving private companies. Hadden's point, that oppression of minority shareholders
may alsda occur in companies not subject to the special 1isting reguirements of the stock
exchange,may account for some of these cases. It is also possible that shareholders in
large public companies are Tess 1ikely to become aware of possible exploitation by
directors, and therefore the Commission s Jess 1ikely to be informed. Five 'market'
investigations related to non-public companies. In all of these instances the company
was being investigated for its activities as a dealer in the shares of a public company.

Where incorporated

Table 7.3 shows whether companies investigated for each type of offence were registered
in New South Wales or elsewhere. Note the relatively high proportion of companies
involved in suspectad 'market' offences which originally were incorporated outside this
state.

TABLE 7.3 - PLACE OF INCORPORATTON
General
Management Sharemarket Trading Fraud Procedural Exploratory Total

Incorporated in

New South Wales 30 47 82 14 100 48 321

Incorporated

elsewhere 3 14 - - 3 1 21

Not Relevant/

Recorded - 1 1 - - - 2
33 62 a3 14 163 49 344

Qperating Status of Companies-Investigated

Table 7.4 shows the operating status of companies investigated at least as far as the
preliminary stage. Eighty-three percent investigated for trading offences were either in
liquidation cr had ceased operating. This is not unexpected, since by definition

trading offences can only accur when a compary is in dire financial straits. The high
proportion of companies in liquidation investigated far other types of offence is more
interesting. It re-emphasises the remarks made earlier about the Division's scurces of
information. Unless a company fails and/or a liquidator is appointed there may be Tittle
opportunity for the investigator to become aware of any offence.
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TABLE 7.4 - OPERATING STATUS OF COMPANIES IN EACH TYPE OF TNVESTIGATION

General
Management Sharemarket Trading Fraud Procedural Exploratory Total

Apparently operating 21 58 10 10 52 34 185
In 1iquidation 7 4 59 3 37 9 119
Receiver appointed 2 - 3 - 4 - 9
Under official

management - - - - i - 1
No longer operating 3 - 1¢ 1 7 & 27
Not recorded - - 1 - 2 - 3
Total 33 62 83 14 103 49 344

Age, at time investigation commenced

Companies investigated in connection with possibie trading procedural or fraud offences,
generally were younger than companies where market and management viclations were involved.

TABLE 7.5 - AGE OF COMPANIES IN EACE TYPE OF INVESTIGATICN

General
Management Sharemarket Trading Fraud Procedural Explaratory Total

Under 5 years 11 4 53 10 62 28 168
5-9 years 10 26 19 - 19 10 84
10-14 years 1 5 4 1 6 5 22
15-19 years 2 7 i - 7 5 22 :
20 years or more 7 16 2 - 6 - 31 E
Not recorded 2 4 4 3 3 1 i7
Total 33 62 83 14 103 49 344

Paid-up capital

Table 7.6 shows that companies where there were suspected trading offences of frauds generally
had Tow paid-up capital, whereas those investigated for management and market offences had
more substantial shareholders' equity. Although procedural offences occurred mainly among
companies with low_paid-up capital (50.1 percent had 41,000 or less), almost one in four had
substantial capital assets.
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TABLE 7.6 — PATID UP CAPITAL OF COMPANY IN EACH TYPE OF INVESTIGATIOHN

General
Management Sharemarket Trading Fraud Procedural Exploratory Total

$1 - $50 2 1 32 7 41 17 100

$50-$1,000 2 2 16 3 11 4 38

$1,000-%10,000 3 - 23 - 11 10 47

$10,000 plus 24 59 & 2 29 8 1728

Not relevant/

Hot recorded 2 - 6 2 11 10 31
33 52 83 14 103 49 344

In the light of the data on their capital (57.8% at $1,000 or less}, age {63.5% under

5 years) and operating status {83% in liquidation or no longer operating), it is impertant
to examine the reported deficits of companies investigated for possible 'trading’ offences.
‘In particular, it 15 useful to contrast these deficits with the original paid-up capital.
Table 7.7 does this.

TABLE 7.7 - PAID UP CAPLITAL AND REPORTED DEFICITS OF COMPANIES SUSPECTED CF 'TRADING'
OFFENCES

Reported Deficit Paid-up Capital
$1-$50 $50-$1000 $1000-$10,000 $10,000+ Not known Total

Under $50,000 14 5 5 - - 24
$50,000 - $100,000 7 1 2 - - 10
$100,000 - $50C,000 6 5 9 5 - 25
$500,000 - $1 miliion - - 1 2 - 3
$1 million + ? 3 3 - - 8
Not known - - - - 13 13

29 14 20 7 13 a3

1t shows that although the majority had been cperating for less than five years these
companies had managed to accumulate losses many times the size of their original paid-up
capital. Some simple arithmetic makes the contrast even clearer. For 5% suspected
'trading' offenders which were in liquidation it was possible to recoerd both the exact
amount of paid-up capital and the precise liquidation deficit. The total capital of these
companies was $225,917. Their total reported liquidation deficit was $8,772,759. In other
words the 59 companies had accumulated debts more than 34 times greater than the original
capital subscribed by their promoters.




Field of Activity

Another factor on which comparison can be made is a company's field of activity. Table 7.8
presents the relevant figures. Of some interest are the relatively high proportion of
suspected 'trading offenders' in the building constructions and allied industries and in
real estate; and the number suspected of management, market, and fraud offences in the
‘pastoral and wining' area.

46




TABLE 7.8 - TYPE OF INVESTIGATION BY FIELD OI' ACTIVITY, COMPANIES INVESTIGATED FOLLOWING
COMPLATNTS RECEIVED DURING 1975

Management Share- Trading Fraud Procedural General

Market Exploratery  TOTAL
Building, Con-
struction and
Allied Industries 4 4 26 1 17 4 56
Wholesale, Retail
and Distribution 1 3 16 2 il 3 41
Import & Export - - 1 - 1 - 2
Financiers and
Investors -
Leasing and Hire
Purchase 4 12 4 1 4 4 29
Pastoral and Mining 13 26 2 Pd 8 P 53
Steel & Engineering 2 1 5 - 4 2 14
Light Manufacturing
and Chemical Processing 1 5 - - 3 2 11
Electrical Sales and
Manufacturing - 1 1 - 2 2 6
insurance & Trustee 1 2 2 - 6 3 14
Transport &
Communication 1 1 3 - 5 1 11
Motor Dealers and
Service Station - - 1 - 2 1 4
Real Estate and
Land Development 1 2 3 5 16 8 40
Printing and
Publishing - 2 - - 2 - 4

Professional Services -
Law, Accountants,
Consultant - - 1 i 6 4 12

Accommodation - Motels/

Hotels, Private

Hospital and Nursing

Homes - 1 - - 2 - 3

Public Relations -
Advertising and
Employment Agencies ‘- - - - 1 _

—
—
w
!
™~
—
[#a]

Textiles and Ciothing

Food Manufacture and
Sales - - 5 - - - 5

Aircraft-8uilding,
Maintainance and

Transport - - - - - 1 1
Entertainment and

Restaurants - - 1 - - 1 2
Maintainance and

Cleaning 1 - 1 - - - 2
Club 2 - 1 1 7 3 14
Miscellaneous 1 1 - - 2 2 b
Mot recorded - - 2 1 2 - 5
TOTAL 33 be 83 14 103 49 344
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Aggrieved Party

Whenever a matter was investigated beyond the receipt stage, we attempted to identify the
'aggrieved party'. 'Aggrieved party' can be defined as the person or group who, in the
opinion of Divisfon inspectors, was most active in seeking that an investigation should
take place. This is not always identical with the source of complaint because on some
occasions the person who first contacts the Commission merely is passing on information.
'Source! is alse a very broad category, whereas 'aggrieved party' attempts to be more
precise about the relationship between the person pushing for an investigation and the
company about which the allegations are made.

TABLE 7.9 - AGGRIEVED PARTY, IRVESTIGATIONS INITIATED DURLNG 1975

Share- General

Aggrieved Party Management Market Trading Fraud Procedural Exploratory TOTAL
Officer of Company 9 - 3 - g 8 29
Shareholder 15 7 2 - 9 4 37
Stock Exchange 3 19 - - 2 - 24
Liguidator or
Receiver 1 2 a7 1 34 5 90
Customer - - 3 2 1 5 11
Franchisee - - - & 1 2 7
Other Creditor 1 i 24 2 8 11 47
Qther Government
Department or
Private Agency - 1 1 1 6 - 9
No External Aggrieved
Party (C.A.C. only) 3 28 1 1 22 3 58
Not Recorded 1 4 2 3 11 11 32

33 62 83 14 103 49 344

Table 7.9 shows that for investigations of 'management’ offences, another officer or
shareholder of the company was most likely to be the aggrieved party. Market offences,
however, seldom involved a private citizen or group putting pressure on the Division. Usually.
a request came from the Stock Exchange or the Division conducted the investigation entirely
of its own initiative.

More than 50 percent of all 'trading' investigations took place at the request of a liguidator
or receiver. In a further 30 percent of cases a creditor was the aggrieved party. More than a
third of procedural offences were investigated at the request of a liquidator or receiver.
However, a substantial propertion did not involve any external 'aggrieved party'.

48




Stage Reached

Table 7.10 analyses the stages reached in the various types of investigations and whether
or not the matter had been finalised.

TABLE 7.10 - STAGE REACHED AND WHETHER FINALISED CR STILL BEING PURSUED

Type of Investigation Preliminary Detajled Legal Review  Court Total
Management Current 2 2 3 - 7
Finaiised 17 4 1 4 26
Market Current b 2 3 - 1¢
Finalised 48 2 1 1 52
Trading Current 9 7 12 3 31
Finalised 41 7 2 2 b2
Fraud Current - - 1 1 2
Finalised 9 - 2 1 12
Procedural Current 6 2 2 5 15
Finalised 62 7 3 16 88
General
Exploratory  Current 2 1 1 - 4
Finalised 42 2 1 - 45
FOTAL Current 24 14 22 9 69
Finalised 219 22 10 24 275

It will be noted that of the 24 matters finalised by court action, 16 resulted from

the investigations of what was identified as a 'procedural’ matter. A further 3
involved enquiries into alieged trading offences and 4 invelved alleged management
offences. Few investigations categorised at the preliminary stage as ‘market or fraud
were rasolved by cDur% action,

Investigations discontinued before court stage: reason given

Table 7.11 contrasts the reasons given for discontinuing investigations of each
type. Matters finalised at receipt are not included.

It is interesting to note the number of times 'offender cautioned by the Division and/
or breach already rectified® was the grounds for 'no further action' on a procedural
investigation. More than a guarter of the reasons for N.F.A. on this type of enquiry
were in this category. This point will be discussed fn detail later. However,it is
wbvious that the very Tight penalties generally imposed by courts for 'procedural’
offences (see appendix IV} may help explain not only this figure but the fact that
'offences apparently committed, but insufficiently serious to warrant prosecution's
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accounted for a further 6 per cent of procedural N.F.A.'s. Other factors frequently
providing the basis for N.F.A. of a procedural matter were: 'no apparent offence' (17
per cent reasons given); 'lack of evidence' and 'no jurisdiction/referred on'.

Among investigations of pessible trading ‘offences, 'lack of evidence' was the most
common reason for no further action, accounting for just under a third of all reasons
{32 per cent). Then followed 'lack of available witnesses' and 'no jurisdiction/referred
on; each accounting for about 19 per cent.

For market investigations, the most common basis for no further action was that 'no
apparent offence has occurred’; this accounted for 53 per cent of all reasons given.
In gathering the data, the researchers gained the impression not that there were
frequent ‘false alarms'in this area but that investigators have immense problems in
obtaining basic evidence establishing a link between share-trading and the officers of
any particular company.

'Insufficient evidence', which indicates that the Division had something to go on but not
enough for a conviction, accounted for a further 15 per cent of reasons for N.F.A. on
'market investigations'.

Among the remaining two types of investigations, 'management' and 'fraud', there was a
wide spread of reasons for no further action. No single category was dominant.




TABLE 7.11 - REASONS GIVEN FOR NO FURTHER ACTION, CASES FIMALISED BEFCRE COURT STAGE

Share-
Management Market Trading Fraud Procedural Exploratory TOTAL

Civil Only 4 2 3 3 1 12 25
Lack of Evidence 6 9 24 2 12 6 59
Lack of Witnesses 5 4 16 1 8 6 40

Too great a time
has elapsed 1 - 5 - - - 6

Offence, but not
serious enough to
‘warrant prosecution 2 2 4 1 5 - 14

Alleged offender
cannot be located 1 1 1 - 3 1 7

Alleged offender
cautioned, given
period of grace and/

or breach rectified - 1 3 i 23 1 29
No jurisdiction/

referred on 2 3 3 1 2 3 14
Mo apparent offence

has occurred 4 32 12 2 14 16 80
Division lacks resources

to pursue matter 1 2 1 - - - 4
Leave, come back later 2 2 1 - [ 4 15
Other 3 2 1 2 7 4 19
Total Reasons®* 31 60 74 13 a1 53 312

TJotal investigations
NFA'd before prosecution 22 51 50 11 72 45 251

* Reasons not equal to total cases NFA'd because sometimes multiple reasons given for halting an
investigation.
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Amounts of Money and Numbers of Persons Involved

Whenever aliegations of company crime are discussed, there is speculation concerning the

amount of money and the numbers of people who may be involved. Items on both areas were

included in the questionnaire. For every matter incurring a preliminary investigation it
was asked:

- what amount of money did the investigators suspect to have been involved?
- how many people were under investigation?
Estimates on the amounts of money were arrived at using the following ‘rules of thumb':

- management and fraud: any sums of money alleged to have been
misappropriated or diverted to another company

- market: value of shares bought or sold through 'doubtful’ transactions
- trading: deficit reported by liguidator

- procedural: any amount af money mentioned when original complaint was made
{even if this later turns out to pertain largely to a 'civil® matter) or, if the company
was in liquidation, the reported size of the deficit.

Tne questions were repeated for matters which went as far as the detailed stage. Table 7.12
and Table 7.13 contain the preliminary stage results, Tables 7.14 and 7.15 contain those for
the detailed stage.

The tables show how difficult ft is to arrive at precise estimates in these areas.

Figures on -alleged amounts of money were possible for only 42.9 percent of preliminary
investigations and 42.5 percent of detailed. Statements on the number of persons possibly
involved were possible for only 53.4 percent preliminary cases and 92.5 percent of detailed
investigations.

Nonetheless, from tie figures which are available it is clear that investigations in the

company sphere may invoive surs of money which are vast in comparison with more we11-known
forms of lawbreaking.
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TABLE 7.12 - AMOUNTS OF MONEY SUSPECTED TO HAVE BEEN INVOLVED AT PRELIMINARY STAGE OF

COMPANY INVESTIGATIONS

Amount of Money

Type of Investigation

. General
Management Market Trading Fraud Procedural Exploratory fotal
Under $B0G - - - 2 2 4 2
$500 less than
$1,000 - - 2 1 1 1 5
$1000 less than
$100,000 16 13 33 4 17 11 94
$100,000 plus 4 11 18 - 5 1 39
Mot applicable
{no Toss or gain to
any party mentioned) 13 38 0 7 78 32 198
Total 33 62 83 14 103 49 344
TABLE 7.13 - NUMBER OF PERSONS UNDER INVESTIGATTON AT PRELIMINARY STAGE
Number Type of Investigation
General
Management Market Trading Fraud Procedural Exploratory Totai
One 16 9 24 1 39 3 92
Two 5 4 22 4 22 2 59
Three 1 - 9 - 4 - 14
Four 2 - 4 1 2 - 9
Five plus 2 1 6 - - 1 10
Don't know 7 48 18 8 36 43 160
Total 33 62 83 14 103 49 344




Tables 7.14 and 7.15 present figures for the detailed stage,

TABLE 7.14 - AMOUNTS OF MONEY SUSPECTED TO HAVE BEEN INVOLVED,

Amounts

INVESTIGATIONS

Management Market

Under $50,000

$50,000 less than

$100,000

$100,000 Tess than

$500,000

$500,000 plus

Not applicable
{no loss or gain to
any party mentioned)
or not recorded

TOTAL

TABLE 7.15 - NUMBER CF PERSONS UNDER INVESTIGATION AT DETAILED STAGE

Number

One

Two
Three
Four
Five plus

Don't know

TOTAL

Type of Investigations

DETRILED STAGE OF COMPANY

. General
Trading Fraud Procedural Exploratory Total

- - 11 - 3 2 16
- - 2 - 1 - 3
6 2 6 - - - 14
3 1 1 1 - 1 7
5 6 13 4 24 i 54

14 9 33 5 28 5 94

Type of Investigations

General
txploratory Total

Management Market Trading Fraud Procedural
11 6 20 1 18 2 58
1 1 9 4 6 1 22
- - 2 - - - 2
1 - 1 - 1 - 3
- - - - 1 1 2
1 2 1 - 2 1 7
14 9 33 5 28 5 94
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Time-factors asscciated with company investigations

Table 7.16 contains a summary of time-factors associated with company investigations. It
gives a breakdown for each type of investigation and for all enquiries taken together and

shows:
- the average ages of companies involved

- the average times taken to complete those investigations which had been
finalised by the end of the data collection period

- the average time already taken on investigations still underway at the
end of the data collection period.

It should be noted that for a few investigations seme relevant dates (eg. date of
incorporation, date of receipt} were unavailable. These cases therefore had to be

excluded when averages were calculated.

Table 7.16 shows that the youngest companies were those looked into in commection with
possible trading offences. Their average age was 5.3 years. The average for companies
where 'fraud' was suspected was a year younger (4.2 years) and procedurals' 18

months older (6.9 years). Suspected management offences eccurred mainly among public
companies. It is not surprising that their average age was almost 12 years, significantly
more than the first three. To come under suspicion for a 'market® offence the company
must have been 1isted, and as mentioned on page B8 this requires a long-term record of
stable trading. This explains why companies involved in suspected 'market' investigations

were much older than the others.
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Average times for each phase of jnvestigation

Figures on the average time taken to complete each phase of investigation should be
Taoked at in conjunction with Table 7.10. This shows the progress made (i.e. the stage
reached and whether or not finalised} for various types of matters.

In Table 7.16 the time taken for any phase of investigation is equivalent to the time
elapsed between the date that phase was completed and the date at which the previous
phase ended. In most instances, of course, investigators would not have been working
continuously on a matter for all of this time.

From Table 7.16 it emerges that:

- preliminary investigations into possible management and market offences
generally took less time than for other types, possibly because inspectors knew from
experience that they were less likely to uncover 'real' evidence
(Nnte)t?e high proportion of both types of investigation N.F.A.'d at the preliminary
stage).

- Investigations into suspected 'procedural' offences generally took less
time to complete each phase subsequent to the preliminary than fnvestigations into
other types of offences.

"trading"” investigations generally took longest to finalise, whereas
those into alleged market offences took the Jeast time.
(Note again, however, the high proportion of “market" investigations that were
finalised at the very early stages).

DISCUSSION OF DATA

The detaiied cross-tabulation on the Division's investigations, presented above, have
not been accompanied by any sustained theoretical discussion. An approach which
concentrated only on testing theories would have run the risk of omitting data which
might be useful for the Commission or for other researchers.

In the remainder of this section, however, a more selective approach is adopted. Taking
each type of investigation in turn, a statistical profilie is first built up, and is
then used as a springboard for a general policy discussion.

Management Investigations

Statistical profile

Management investigations genera]]y involved large companies, with paid-up capital in
excess of $10,000. About 36 percent were private, the remainder were public.
Allegations of exploitation by management concerned corporations in a wide variety of
industries. However,4 out of 10 were involved in finance, pastoral or mining
activities.While the majority were still operating, about 36 percent were in liquidation
or receivership, or had ceased to conduct business by the time investigations had
commenced. The average age of 'management' companies was about 12years. Only companies
mentioned in the context of possible 'market' offences were older. Where information
was available, it was found that alleged 'management' offences often involved vast sums
of money.

'Management' investigations rarely resulted in prosecutions, most being finalised at

the preliminary stage. One out of the 4 instances where an investigation categorised at
the preliminary stage as ‘management' did end up in court, the charges finally laid were
of a purely 'procedural’ nature.
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Discussion

The statistical data, gspecially that on the length of investigations and the percentages
prosecuted, nas shown that the Division encountered immense problems 1in its attempts to
investigate ‘management’ allegations. One reason is that there is a fyndamental
inconsistency between the 'ideal model' of corporate activity, as contained in company Taw
and atfirmed by judicial administration, and the structural realities of medium and large
corporations.

ctors merely act as ¥iduciaries' for
though with greater discretion than
ce of this philosophy company law

The philosophy
shareholders.

dominating company 1aw is that dire
It sees them as a kind of trustee,
administrators of conventional trusts. As a consequen
itself does nat attempt to provide a comprehensive definition of directors' rights and
duties: this is left to the members of each individual company*. As the law currently
operates, therefore, its wmajor task lies not in directly supervising company controllers
put in ensuring that shareholders have adequate information to do the job themselves.

courts generally have adhered to this ideal. Both in civil
doctrine of 'majority rule' in

In Australia, a
and criminal cases there has
campanies or to make commercial judgements on how a company 's affairs should have been
conducted. Campanies have been seen as savereign states, in whose internal affairs
neither government nor court should meddie except in extreme circumstances. Even _in the
few places where the law has been amended to define company controllers’ powers directly
the courts have been Very conservative in their interpretations. Thus ,although 5.186 of
the Companies Act allows for appeals by minority shareholders on the grounds that a
company’s action would constitute gppression’, successful actions on this basis are
rare. Moreover ,prosecutions under §.124 of the same Act, which provides that directors
chould 'at all times act diligently and in the interests of their company} have been
successful against only the most blatant of abuses. Wiihout a comprehensive definition of
directors' rights and duties and Yegal clarification of what are the interests of a
company as & whole, courts are reluctant or unable to £find directors guilty of this
offence 'beyond all reasonable doubt'.

s in England,

What the legis

1ation, with its

recognise 1s that
unable and/or unw

in all but th
illing to exer

1ideal model' of corporate se
e smallest modern companies

1f-requla
sharehold

tion, does not
ers are either

t control over directors.

Accounting rules with respect to company financial
reporting are so 'loose' that directors often can keep shareholders in the daw about the
way their finances have been used. Even more importantly, however, minority sharehoiders -
especially those in public companies - varely take a close interest in the affairs of their
company, nor do they often act a aven attend the annual general
meeting). The apathy of sharehglders in public companies was reflected in our data, where
most of the allegations concerning'management‘ offences related to proprietary companies,
and in about a third of instances the ‘aggrieved party' was another officer of the same
company -

One reason has already been discussed.

It is unlikely, therefore, that directors of larger companies will have their activities
closely supervised by shareholders and it 15 not surprising that a few may take advantage
of this to syphon off company funds. Moreover, in the instances where ihe Division's
attention is drawn to such activities the lack of a comprehensive definition of directars
duties ofien means that it is powerless Io take action.

There are three ways in which attempts might be made to rectify this problem.
The first involves Jeaving company law as it is but concentrating on blocki
avenues used to divert assets out of companies. This is the philesophy behi
measures as 5.125 which forbids companies to make loans to their directors
concerns retirement funds.

ng the specific
nd such
and §.129 which

re do not even have
f association must

* possibly the most striking evidence of this ig the fact that directo
a 'prima facie' claim to remuneration: the memorandum and articles o
empower a campany to pay them for their work.
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The problem with this appreach, as was mentioned in the introductory remarks on management
offences, is that, there is no Timit to the techniques which a determined director can use
to channel money out of a company. As soon as one avenue is blocked, another is found.
Moreover,the amounts of money that can be derived from fliegal management manoeuvres vary
greatly, according to the size of the company concernad. It is almost impossible for
legislators to arrive at a penalty which is adequate for all offences (a good example is
the present $500 fine for making loans to directors: hardly a disincentive when massive
Joans may be involved). Continuous amendments to the legislation, aimed at stopping
specific manoeuvres, therefore can never amount to much more than a 'holding' operation.

Another solution, which still leaves the basic structure of company law unchanged, would

be for government to tighten up and systematize disclosure provisions, and to take the

initiative in this area away from directors themselves and direct it more towards
independent bodies. An important step in this direction would be to devise a single set

of accounting standards for financial reporting, and to establish an independent body which
could protect auditors from arbitrary dismissal.

More comprehensive and intelligible disclosure would at least mean shareholders have &

chance to protact their interests. However, the problem of apathy would still remain. Unless
shareholders are prepared to examine information received and take action on it, more g
effective disclosure would not have a great impact on management offences. It is even
possible that more voluminous disclosure would confuse shareholders and make them less likely
to study it and take action.

In conjunction with moves aimed at improving disclosure, therefore, serious consideration

should be given to legislative measures which would facilitate shareholder actions against
directors and make it possible for the Cammission to intervene if shareholders were unwilling i
to act on their own behalf. In this context the idea of a shareholders' tribunal, to which ;
the Commission alse would have access, is of interest, as 1s the much-discussed idea of o
allowing 'class actions' by shareholders. s

Impiicit in the idea of mere active intervention by the Commission is that there would be a
breakdown. of the present rigidly observed distinction between the civil and criminal spheres
with the Commission playing a more active role in the civil area.

In the context of fuller disclosure and wider initiatives by the enforcers of law, another :

possibility would be for the Commission to build up comprehensive yecords of the backgrounds

of directors, with particular emphasis on the companies with which they are associated. This ‘

information either could be made available to shareholders directly, or it could be the basis,

for Commission intervention before relevant courts or tribunals if established. Using the

data it had collected, the Commission could, for example, apply to have directors with 'bad

records' suspended or removed from the boards of companies. |
|

The third and most far-reaching approach would be to abandon the idea that it is primarily

a shareholder's responsibility to regulate directors. Instead, the state could attempt to do
this directly, via the Taw. This would involve restructuring companies legislation, so that
it concentrated onclearly and comprehensively stating company controllers' rights and duties.
It may also involve the establishment of special courts or tribunals, capable of evaluating
a director's performance in a wider range of factors than cenventional courts of criminal
jurisdiction can allow. In this context it should be remembered that there already exist many i
areas of quasi-criminal jurisdiction wheve proof can be established 'on the balance of
probabilities’ rather than 'beyond reasonable doubt'.* It must be acknowledged, however, that
enunciating a clear and comprehensive definition of the rights and duties of company directors
would be a difficult task, and applying these ruies also would pose problems for the legal
system. )

As with the previous alternative, this approach would invelve dissolving the rigid distinction
between civil and criminal matters, and interventions by the Commission in a wider range of .
corporate affairs. It would have the advantage of making law correspond much more closely with
commercial reality. Its disadvantage is that it would impose added constraints upon the
nonest, as well as the dishonest, director. It might also add considerably to the expense of
supervising corporate behaviour, "and therefore any moves in this direction would have to be
preceded by careful cost-benefit analysis.

*Cf, Commonwealth Trade Practices Legislation; the Child Welfare Act of N.S.MW.
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Care would have to be taken that the capacity of directors to take conmmercial initiatives
was not inhibited.

Above,we have outlined briefly three possible approaches to the control of 'management’
offences. 1t should be noted, however, that these are not mutually exclusive. Perhaps
the best solution would involve initiatives on all three fronts.

Market Investigation
statistical Profile

Investigations into possible market offences generally involved large public cempanies,
older than others mentioned during Division investigations (average age 16.2 years) and
with substantial paid-up capital. Initial leads uysually came from the Stock Exchange
or from the Division's own survey of the market: there was generally no identifiable
""aggrieved party' external to these two authorities.

A high proportion of the Companies whose shares were linked with 'doubtful' market
activities were active in the finance, pastoral and mining areas; 11 of them were ‘public,
no 1iability' (only mining companies can fall within this category). Preliminary stage
figures showed that doubtful’ share-trading often involved substantial amounts of money.
More companies mentioned in this context had been incorporated outside the state than
were companies involved in other investigations.

The data would suggest that investigating and prosecuting ‘market' offences is an almost
hopeless task. Ninety-one percent of all matters of this type were finalised at the
preliminary stage after a comparatively brief enquiry. Moreover, although the reason
most often given was 'no apparent offence’, it seems that it was the almost total
inaccessibility of evidence Tinking sharemarket activities to specific parties that
contributed most to the decision.

Discussion

Whenever a company has shares which can be soid on a public market there will be conflicts
of interest and the possibility of sinsider' activities. Directors, employees , stockbrokers
and large institutional investors, to name just a few groups. always have greater knowledge
about a company's performance and prospects than total outsiders and they or their associates
can use this knowledge for their own gain. This leads businessmen to use phrases such as
'the bamboo curtain' to describe informal constrainis they attempt to impose on themselves
during their everyday business dealings.

5imilarly, wherever markets have existed there have been attempts to infiuence or control
them. Share markets are particularly vulnerable because of the low volumes of trading that
cccur in many companies' shares, and the high sensitivity of prices to market rumours.

Attempts to contrel i1licit sharemarket activities using the criminal law generally are
ineffective because the evidentiary burden of proof is too high. It must be shown not

simply that certain share-trading took place, but that it was the result of insider knowledge
or had the intention of rigging the market. Short of abtaining a direct confession from the
defendant, there is little chance far the prosecution to establish these factors "beyond
reasonable doubt'.

One possible way around these problems would be to alter the onus of proof for market offences:
for example to make share-trading by certain categories of people automatically an offence,
regardless of intention. However, this would generate more problems than it would solve.

Insider trading provides a good example. Many public companies require their directors to
own shares. Any blanket prohibition on share-dealing by insiders would make it impossible
for directors either to add to or to sell off part of their holdings.

What the data confirms, therefore,is that law is inherently ineffectual against market-type
offences. The flexible controls presently being exerted Dy the Stock Exchange are both the
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first and the Tast line of defence against unscrupulous operaters. However, the fact that
in 26 cases the Stock Exchange referred a matter on to the Commission is clear evidence
that it cannot cope with all instances of suspected malpractice.

The deficiencies of existing market regulatorshave already been well documented by the
Senate Select Committee on Securities and Exchanges. Their solution i1s a National
Securities Commission along the Tines of the 5.E.C. in the U.S., with the capacity to
create its own regulations and apply a wide range of sanctiens,.

However, it must be acknowledged that even with these broader powers any regulatory body
still would face immense difficulties in obtaining proof of market offences. Another point
worth making in this context is that more coherent and intelligible accounting rules
possibly could bring about a more rational market where illegal behaviour can more quickly
be detected.

Trading Investigations

Statistical Profile

Although the average age of companies involved in trading investigations was only 5.3 years
more than 80 per cent were already in Tiquidation or had ceased to operate. In 59 instances
‘where both capital and a tiguidation deficit were recorded it was found that they had built
up debts more than 34 times the original capital.

Trading investigations mainly focussedon exempt proprietary companies active in 'service®
areas such as building, retail and real-estate. The ‘'aggrieved party' was generally a
fiquidator, & receiver, or a company creditor. Although more trading than management or
market investigations eventually resulted in a prosecution, the charges Taid often related
to a purely procedural matter, rather than specifically concerning abuses of the limited
Tiability provisions.

Sixty per cent of trading investigations had been finalised before the prosecution

stage. The main reasons for non-pursuance were ‘lack of evidence' or 'lack of witnesses'

(50 percent of all reasons). Three out of ten trading investigations were still underway
at the end of the data collection period, almost one and a half years after the end of 1975.

Discussion

The strongest point to emerge from the files relating to suspected trading matters was that
the issues in this area are rarely clearcut. Whenever a company encounters financial problems
there will be a period when directors continue to trade even though prospects are bleak. It
is unreasonable to expect that activity should cease immediately it becomes possible that a
company will be unable to meet its debts.

A further complicating factor is that no company operates in isolation. When one company
encounters problems this will affect others with which it interacts. Some of the Division's
investigations involved tracing a chain-reaction among companies in difficulties where some
{usually the largest) survived and met their obligations but others (the smaller ones)
failed. At teast one lengthy investigation revealed that a company suspected of trading
vielations to some extent itself had been the victim of default by a major supplier. It is
not surprising,therefore, that courts may tend to take a very cauticus attitude towards
prosecutions for 'trading' offences, being reluctant to make judgements on the commercial
wisdom of a director's actions and only convicting when there is strong evidence of
deliberate fraud. Such caution inevitably would affect the number of matters the Division
decides to bring before them.

As with alleged management and market offences, however, this judicial caution while
protecting the innocent may well ti1t the balance too far in favour of the quilty.

&1




In the introduction it was shown that 1imited Tiability was devised to protect investors
in large companies who played no part in running them. However, the data has shown that
"trading' investigations mainiy concerned proprietary companies; sole-traders or partner-
ships which have availed themselves of incorporation. In these concerns, there are
generally only a few shareholders, most of whoi take an active part in directing the
company's affairs. Extending 1imited 1iability in this area seems inconsistent with the
original idea behind the law.

The only section of existing law which can abolish the right to 1imit 1iability is $.374D
of the Companies Act. This allows the Commission to apply to the Court to declare an
officer convicled of a ‘trading' offence personally 1iable for all or part of the debts
incurred by his company. However, as the present data has indicated, the Commission
encounters formidable problems in obtaining a cenviction in this area, and therefore
$.374D cannot be a really offective deterrent to potential trading offenders.

Consideration could therefore be given to devising a new form of incorporation for sma'll
private businesses with low paid-up capital. Hadden* has pointed out that this would be
consisteni with practice in many free-enterprise countries. He suggests that a simpli-
fied form of statutory organization. 1ike France's 'societe en commandite' or Germany's
' kommandi tgesellschaft’ could be developed, Full limited 1iability would only extend to
investors who were not directly involved in company management. Director-owners would
have 'prima-facie' 1{ability for debts incurred. 1t would be their task to provide
justification for exemption. Factors to be taken into consideration could include the
record of turnover of the company., the length of time it had survived, the previous
business record of the director, and so cn.

This would be a radical solution. Drafting the legisiation and defining companies to
which it would apply could be difficult, and even if the new laws were made to apply to
a small range of private companhies they would have profound effects throughout the
economy. It should be peinted out moreover, that even without changing existing law
many effective measures could be taken.

At present, & potential creditor's major source of protection from *trading' abuses are
the private credit rating agencies. For a price, they will compile a dossier on any
company which can be used in deciding whether %o extend it credit. One of the major
sources of information is the record of civil claims courts where companies may be sued
For outstanding debts. This information is made available to private agencies by the

tew South Wales Departiment of the Attorney General and of Jdustice.

Investigations Division officers also utilize civil claims data in the context of speci-
fic investigations into possible 'trading' offences. However, the Commission could make
much more extensive use of civil claims information. 1t could be acquired and made
available to any creditor rather than only to those who can affard the services of a
private agency- It is acknowiedged that a credit enquiry is generally considered to be
a business cost, not a matter to be performed at the public expense. . Monetheless,
abusing limited 1jability is a criminal offence and the prevention of such offences
certainly is a State function.

In the context of self protection by potential creditors it is worth reiterating\the
point mentioned earlier; that government authorities who coenstantly deal with corpora-
tions could be encouraged to Yook for warning signs of financial instability, and to pass
this information to the commission. This data, if verified, could also be supplied to
potential creditors on request. Hor is there any reason why the Commission should not
compile dossiers on directors wha seem habitually to be involved in corporate failures,
and make this information available to the public. Some o all of the above suggestions
may invalve amendments to existing law. However, it should be emphasized that all are
compatible with existing company law philosophy; that the advantage of limited 1liability
should be granted if there are compensatory disclosure provisions. HMoreover, if the
Commission was to extend the range of information it makes available as suggested, it is
imperative that a body such as the Mew South Wales Privacy Commitiee be consulted on the
ways this information should be callected and disseminated. A minimum safeguard would

be that ail such data be made available to companies themselves, to challenge and rectify
where necessary.

* 'Control of Company Fraud', op. cit., p.331.
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In compiling the data, many instances were noted where alleged trading breaches appeared
to have occurred more through ignorance of taw and business procedure than for any other
reason. This brings out a paradox with regard to corporate affairs. In our society it is
accepted that persons aspiring to positions of responsibility should prove their fitness

Sfor the job. No-one could work as a taxi-driver, a pilot, a teacher or a medical

practitioner, to name just a few positions, without demonstrating some basic competence in
the field. There are no such barriers for company directors even though, as the data has
shawn, directors often have considerable financial responsibilities. Almost anyone with
enough money to pay the incorporation fees can become the director of a proprietary company.
Perhaps some basic standards should be developed to ensure that directors have at least a
rudimentary knowledge of the relevant law and of basic bookkeeping.

A final point of fnterest about 'trading' investigations is the high proportion of exempt
proprietary companies involved. Great Britain, which has provided the model for much of
company law, abolished the 'exempt proprietary' category in 1968. Now all companies must
file accounts annually. This ensures both that companies keep proper books (which in
itself often prevents directors from making gross errors of judgement) and that potential
creditors can inspect these documents if they have doubts about a company's financial
stability. Perhaps Australian legislators should give thought once more to emulating the
British example.

Fraud Investigations

Because of the small numbers in this category it is not possible to build up a statistical
profile of fraud investigations. For the same reason very few general conclusions can be
drawn from the data.

The 14 fraud investigations concerned real-estate and forestry schemes, and several franchise
arrangements. In many instances, specialist opinions were required (eg. on whether a bona

fide effort had been made to establish a pine forest) and sometimes even the speciali .
d%sagree. Eecause ot the long=term natute of many %F the schemes the Divisioﬁeg%%éA?ggd been

appraached Tong after available evidence and witness had disappeared.

Despite these complications fraud investigations came closest to the traditional types of
police enquiry and therefore it seems that traditional techniques, such as building files

on doubtful characters and their 'modus operandi'y are the best approach. The need for fuller
data in this area dove-tails with the fact that one of the most effective ways of combating
management, market and trading offences also Ties in compiling more comprehensive information
on companies and their directors.

Procedural Investigations

Statistical Profile

These investigations are among the most important undertaken by the Division. As was
mentioned earlier, the 'procedural’ sections of company law are the first barrier against
more serious criminal manoeuvres.

in terms of types of incorporation, paid-up capital and areas of activity, procedural
investigations involved a wider range of companies than other types of enquiries. Whatever
the type of company, however, almost fifty percent were in liquidation, under official
management or had ceased to operate by the time the Division initiated the enguiries. This
reflects the Division's sources of information: in more than a third of cases a liquidator
or receiver was c¢lassified as the 'aggrieved party’.

A higher proportion of 'procedural’ than any other alleged offence was prosecuted. Charges
were most often laid under $.117 (undischarged bankrupt, direct company) or $.122 {person
with relevant conviction, direct company). Once any procedural matter is pursued beyond
the preliminary stage thereis a high probabiiity that it will be resolved by court action.

The most interesting statistic on procedural investigations was the number of times (more

than 1 in 4) that 'alleged offender cautioned, and/or breach rectified' was the basis for
a decision not to prosecute.
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Discussion

The ‘procedural’ data makes it clear that simply obtaining maximum numbers of prosecutions
was not the Division's first priority. I would be incorrect, however, to argue from this
that it is gratuitously lemient toward corporate offenders. [

A more plausible explanation is that the low penalties generally imposed often made a
prosecution, with the administrative work this entails, hardly worthwhile. As appendix IR
has shown, procedural offences rarely incurred fines in excess of $500, and in many
instances $50, or a dismissal under 5.556A of the Crimes Act, was the only penalty imposed.

Support for this explanation comes from overseas studies of agencies enforcing business
law. An analysis of records from Britain's Inspectorate of Factories * for example, showed
that although inspectors discovered frequent viglations of the law (among 200 fivms
sampled, 3,800 offences had been detected over a period of four and a half years)
prosecution had taken place in only 1.5 percent aof cases. The most frequent action was to
notify the proprietor that an jtem required attention. Although inspectors were strongly
committed to securing compliance with the lawscourt proceedings tended to hamper, not
assist, this objective. Even if an employer wWas convicted, the fine imposed would be
trivial (50 pounds on average) and the inspector Jost valuable time in preparing the case.

The British data is confirmed by two U.S. studies, one of a Federal Agency's implementing
labour legislation**, the otner documenting efforts to enforce world War 11 black-market
Jaws*** Both reported that frequent violations were detected but few were prosecuted.

1t must be acknowiedged, however, that there is not a complete parallel between our data
and the studies cited. In the British and U.S. agencies, a high rate of prosecutions was
traded off for vigorous inspection programs aimed at ensuring strict compliance with the
law. The Division does not have any corresponding policy. It seems reasonable to
suggest, therefore, that consideration should be given o implementing a pattern of
inspections or to taking other measures {such as publishing the names of companies warned)
that would compensate for the lack of prosecutions. If neither of these alternatives is
acceptable, then consideration should be given to providing heavier penalties for
procedural breaches s$0 that it is worthwile for the pivision to press charges.

Earlier discussions emphasised that there are thlind spots’ in the Division's field of
vision of the corporate sector. One aspect of the procedural data reinforces this point.

In every instance where it was established that a director was an undischarged bankrupt
or that he had a relevant previous conviction, the Division went ahead with a prosecution.
Although the penalties imposed usually were 1ow, (see Appendix IV) prosecution enabled
the defendant to be removed from a company's board, thus eliminating a potential trouble-
source.

Despite the high priority given to 'weeding out’ undischarged bankrupts and persons with
relevant convictions, the Commission has no systematic*** way for preventing individuals
in these categories from becoming or remaining as directors. Most investigations which
resulted in a prosecution for this offence arose out of a complaint from a member of the
public. A move satisfactory solution would be regularly to screen the current Tist of

* W.C. Carson, 'White-Collar Crime and the Enforcement of Factory Legislation’
(British Journal of Criminology, Vol 10, No. 4, pp 383-397)
*% P, Blau 'The Dynamics of Bureaucracy' (Chicago: Univ.of Chicago Press) 1955.

x%% M.B. Clinard,. 'The 8lack Market: A Study of White-Collar Crime' (New Jersey:
patterson Smith) 1969.

*#x* The C.A.C. does check relevant company documents against the Bankruptcy Register and
its own 'recorded officer register! when staff are available. This provides some
initial check and continuing sample checks. However, such intermittent searches can
never have the 100 percent effectiveness which computerised files would allow.

64




company directors against up-to-date files on undischarged bankrupts* and persons with
relevant convictions. This would make it impossible far persons in efther category to
become or remain directors. Such an automatic screening process would only be possible
if there were computerised files on directors and the companies with which they were
associated. However, as argued earlier, readily accessible information in these areas
is an essential first step for combating any form of corporate crime.

* It is acknowledged that bankruptcy is a matter for federal jurisdiction; nonetheless it

should not be impossible to obtain this data.
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8. CONCLUSIONS AND SUMMARY OF PROPOSALS

Listed below are proposals and points for discussion which have emerged from the analysis.

The need for an integrated data system and the organizational changes needed to administer
it (Proposals 1-8)

A major point to have emerged from the data on all types of investigations is that the
Commission needs more comprehensive and accessible files on companies and their directors.
Another is that compiling and verifying this information is 'per se' a legitimate objective
for the Commission. Before enunciating in detail the proposals relating to such a system
it is useful,briefly, to bring together the arguments supporting our conclusion.

Under Australian law it is a basic right for businesses to incorporate, for the companies
thus formed to be largely self-governing, and for their members' liability to be limited.
However, all of these features have been inherited from mid-nineteenth century British
law, and history shows that none were granted without prolenged debate. The condition on
which they were finally conceded was that there should be a compensatory duty on directors
to provide fuil and accurate disclosure about their companies' affairs.

During the 20th Century, Austraiia has seen an explosion in the number of companies
{especially private companies) aperating, and relationships between companies have become
more and more complex. Although the number of public companies has not increased at the
same rate as private concerns, there has been a growing separation between ownership and
control in large corporations.

Investors and creditors of modern companies therefore need more and better quality
information than did their counterparts last century. Moreover, often this information
needs to be analysed and made coherent, by some disinterested party, before it can be
used.

Despite this need, and although developments in information-processing in the Tast few
decades have made the task technically possible, the extent and quality of information
presently available is more consistent with 19th than with 20th century conditions.

As well as continuing to investigate specific instances of possible corporate crime,
therefore, the Commissicenshould move towards developing systems which could make possible
the storage and immediate retrieval of data on thebackgrounds of directors, including
their past and present associations with other companies and also sucn information on
companies as the asset/debt ratio, its records in civil claims courts, and its precise
pattern of ownership. Sych information shoutd be integrated with confidential data
1isting complaints received concerning each company and the progress of investigations.

The Commission should develop a multi-file data system, the main files {or modes of access
to information) relating to: companies, directors, investigations and prosecutions. Chief
responsibility for the different files could lie with different Divisions e.g. the
Registration Division could conveniently expand its computer storage of information on
companies, and the current manual files on directors and prosecutions maintained by the
Investigation Division could be maintained on computer. This arrangement would facilitate
ready access to up-to-date information, and the possibility of 1inking the fites for
interrogation. The diagram in Appendix VI gives a schematic idea of how this data system
could function.

Maintaining such a system should be one of the Commission's major functions. Such a
development could mean a degree of restructuring within the Cammission, with areas such as
the Corporate Finance and Accounting Division, which now have the bulk of responsibility
for applied research, becoming more closely integrated with the Investigation Division.
The Investigation Division would no longer confine itself simply to follawing up specific
suspected offences, but would increase its role in preventivé activity by maintaining and
verifying information.

The specific proposals are:-
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1. The Commission should establiish and maintain comprehensive computer files on
companies and directors and on complaints received or investigations undertaken. These
files should form an integrated data system. For instance, when investigators receive a
complaint they should be able immediately to search the complaints file and retrieve
' details of other complaints made about the same company. Then they could search the
= companies file, and gain access to incorporation details and to data on the interrelation-
ship between that company and others. Finally, they could search the directors file for
information about its directors and their associations with other companies. The system
should be designed in close consultation with a _body such as the N.S.W. Privacy Committee,

See: Chapter 6 - Detailed discussion of the receipt stage
Chapter 7 - Detailed discussion of investigations
Appendix VI - Diagram of data systems.
p.15: the 1977 revisions; also Appendix II: the 1977 forms and

Appendix I1I:the accompanying manual.

2. The files on companies (which should attempt to specify the relationships between
companies} and directors should be publicly available. Such data would provide an
effective basis for craditors and investors to protect themselves from expicitation
(as wouldimproved public information on other aspects of companies' performance cf.
point 10, on the need for uniform accounting standards).

See p. 59 - 'management’ investigations
p. 62 - 'trading' investigations
p. 63 - 'fraud' investigations

p. 63 - 'procedural' investigations

be able to chalienge the accuracy of any item.

See p. 62: discussion of trading investigations.

4, Data of complaints made and investigatiens undertaken should not be publicly available.
It should be stored ‘on line' and used to assist Division inspectors to arrive at decisions
on particular matters. It would also allow for periodic reviews of progress made, both in
particular investigations and by the Division as a whole.

See p. 33} discussion of 'receipt' stage - and whole of chapters 5-7.

5. Registration data, integrated with the new data system, should be used more effectively
to provide statistical background on the total population of companies. At present,such
statistics are completely lacking, yet without them there can be no useful research

i concerning the types of companies ‘at risk' of becoming involved in corporate offences.

See pp. 16 -28: overall outline of data.

6. The possibitity should be explored for government bodies which constantly provide services
for the private sector to be educated to recognise signs of financial instability and to remit
such information to the Commission. In dofng this, the government would be acting in the same
way as a private credit rating agency; this suggestion would need very careful investigation
before being implemented.

: See p.33: discussion of the 'receipt' stage: p.62: discussion of
! "trading’ investigations.
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7. The Commission could make greater use of judgements of civil claims courts in New
South Wales. For example, the data could automatically be incorporated in the pivision's
files and could even be made available to the public.

See p.b62: discussion of 'trading’ investigations.
8. 1f the integrated data system were established, the gathering and verifying of data
on companies and their directors would have to be seen as a ‘honafide' and important
objective for the Division. Inspectors' powers would need to be expanded ta allow them
to inspect and/or copy relevant company documents,even when no specific offence is alleged.

See p. 36:discussion of 'receipt' stage.

Points for Discussion (Points g-15}

9. Consideration shuu!d be given to rethinking the convention of Timited 1iability, and

%he scope of its exemptions particularly for small private companies of the owner-director
ype.
See p.62; discussion of 'trading® offences.
10. This report highlights the impartance of devising accounting standards which would
ensure that corporate financial reports are clear and unequivocal. Some moves have heen
made {see e.g. p.35). Consideration could be given to establishing an independent tribunal
to which auditors can appeal if they consider they have been unjustly dismissed.
See p.35: receipt stage
p.59:‘management‘ investigations
p.61:'market’ investigations
11. Consideration could be given to laying down rudimentary standards of knowledge of
company law and bookkeeping for attainment by all Company controllers.
See p.63:'trading' jnvestigations.
12. Consideration could be given to the further breaking down of the distinction between
civil and criminal matters which the Investigation Division presently observes.
See p.36: the ‘receipt’ stage,

p. 59: ‘management ' investigations

13. Consideration could be given to abolishing the 'exempt proprietary’ category of
companies as was done in England in 1968.

See p. 63: 'trading' investigations.
14. Consideration could be given to altering the law on some corporate offences sO that
proof need be established 'on the balance of probabilities’ rather than 'beyond reasonable
doubt'.

See p. 5% ‘managemnent’ investigations.
15. If the Investigation Division continues merely to warn directors for minor procedural
breaches, consideration could be given to implementing a pattern of inspections or to
taking other measures {such as publishing the names of companies warned) that would

compensate for the lack of prosecutions.

1f neither of these alternatives is acceptable, then consideration should be given to
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providing heavier penalties for procedural breaches, so that it is worthwhile for the
division to press charges.

See p.64: ‘procedural’ investigations.
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! APPENDIX I - 1975 DATA COLLECTION FORM

NAME OF COMPANY « o v oeseeseeessmesmse s emmam s e sssss s e e s s s m e

FILE NUMBER. + « e vsereemssssnnsmnsnssanssssns s snan s sm s et -

1 GERTAL NUMBER. . v s e vesscnsessnssecsassnan e snmnsam st s s s snns e -
| TEAR OFF

STATISTICAL REPORT OF MATTER RECEIVED BY CORPORATE AFFATIRS COMMISSION

‘ L. Serial NUMDER. . eeevasensnnennemessssenansssssmnsunnsnmrsemtrmsr st in i anniny

[ STAGE I - RECEIPT OF MATTER

2. Date Received......covvuarinnnrannnrs T T LR L .

3. Sgurce of Matter (enter code: Yes 1, No 2}.

Representation from Member Of PAFTIaMENT. . avvnssvnnnarennrnarensnererrrsr st -
From member/s 0f the PUBTIC. . eursrerreerneusnsersnnsssnnnn e sr et 2ot am s —
Survey of stock market/newspaper/own investigation. . .oveseeerienaisrmarnerneeee ::
: J0B(3) PEPOFEe vv s erenssen s tesescnan s s e snn s s s e T o
| Referred by OENEr dEPAPHMENL/S..esnsronrrnusensrr e res s strees . -

Review of 10dged dOCUMENES . ouv.nvennesanmnesrsnmesnsrr st sar s mr s r e 20T _
DLRET (SPECTEY) s eneseeresnsnensnenonsssssessnusse s mes s s s s n st T -

4. General nature of matter {enter code: Yes 1, No 2}
1. Mismanagement of company (offence alleged).e eecreresreeananerererrmmnrneres ;T
2. REPOPE (5.306(3)).vurnenernnrnnmnnrnnnsnr e evnn —
3. StocK MArket ACEIVITY .« eerersennenenernsassmuaannrunran s T :::
4. Civil dispute (e.g. debt owing, PP PUT PP PR e -
5. NOL SPECTTiC.seevuarrrvsanmareerunn e PRI e
6. Other (Specify)....veeeiiraereroenens R LT Ceeeresaens -

5. Action recommendeﬂ after receipt of matter {enter T PP R PR ::

: 1. Further investigation
2. No further investigation
; If ne further investigation, 9o to question 27.
&TAGE 11 - PRELIMINARY INVESTIGATION
6. Company is {enter code)......... PP s _

1. Proprietary (non exempt)
2. Public

3. Exempt Proprietary
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7. Company type {enter code).......oivuiiiiriieiianaaiinnnnn, e b rerrarerrar e, _
1. Limited by shares
2. limited by guarantee
3. No Tiability company
4, Limited by shares and guarantee
5. Unlimited liability
) 8. Status of Company (ENter COBE) . e un st ittt i ianresrraeeraseaseannrsrnnrnnns
1. Apparently operating
2. In Tiquidation
3. Receiver appointed
4. Under official management
e 1011 ol (o] T P A AN
9. If company in liquidation, size of deficiency. {Enter code)........cvivvvrrnirnas
1. Under $50,000
2. $50.000 Tess $100,000
3. $100,000 less $500,000
4, $1 miillion plus
10. Date of incerparation/registration..........cviiiiiiiiiinniiniiin s
1i. Place where company registered/incorporated (enter code}.....ovvrieeenneinainnnsn
1. New South Wales
2. Victoria
3. South Australia
4. Queensland
5. Tasmania
6. Western Australia
7. Australia Capitail Territory

8. Northern Territory

9, {Qverseas

12. Field of activity company involved in (enter code).....cviiviiiiiniiiininnnnnns
13. Paid up capital of company {(enter code).................. Creerean e eeeaaas Ceeeen ::
1. 31 - $50

2. $50 - $1,000
3. $1,000 - $10,000
4. $10,000 plus
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14. Has there been any significant change in nature of business during past five
years. Yes 1, No 2, Not known 1 P hreeretaesrenanna beaseernn .

15. Amount of money subject of preliminary investigation (enter code}..veieneannannans
1. Under $500
2. §$500 less than $1,000
3. $1,000 less than $100,000
4, $100,000 plus
5. Mot known/stated
6. Not applicable

16. Classification of aggrieved party (enter code)...... e AP AP e
1. Officer of company

2. Shareholder/debenture holder

3. OQutside creditor

4, Other (specify)

17. Principal offence under investigation {enter code)...cvvarernanassnnennass

18. Number of people under investigation..... Cinineeean Cerrreneas i Cveieeann .
19. Date preliminary investigation completed............ e -
20. Action recommended after preliminary investigation (enter code)..... emenaas R :::

1. No further investigation
2. Further investigation
If no further investigation go to guestion 27.

STAGE III DETAILED INVESTIGATION

21.  Amount of money subject to intensive investigation (enter code: see question

9 FOP COGE)\ e vurnmaanasnseeransissnsnaretnnasssssassennans Cereeeaanas Creeenanen L
22.  Principal offence pursued (enter code)...... Ceerieenaen ereaaane veees
23. Number of alleged offenders on principal offence {enter number).......oeenuninas -
24. pate detailed investigation completed.......oovvrananennirnienenans .
25 Action recommended after detailed investigation (enter code) ....ovvennnss heeans -

1. Further pursuance

2. HNo further pursuance

If no further pursuance go to gquestion 27 5
STAGE IV REVIEW

26.  Action taken after review (enter code}........ ereaaen Ceesineanans iemaenran —

1. Proceed with principal offence pursued in 0.24.
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2. Principal charge varied before legal review

3. Principal charge varied after legal review
4. No further action
If question 26 equals 1 go to 29; otherwise go to 27

27. Reasen for discontinuing action or varying offence pursued
(Enter code Yes I, No 2?

1. Lack of evidence to establish commission of offence ..............oovoennn.. __
2. Lack of evidence to establish identify of offender...............o.oo.ooe... .
3. Witness/es unable/umwilling to testify........ooooieeeuunnninnnn . _
4. Too great a time elapsed......... ittt _
5. Offence, but not sufficiently serious..........ceeuievrvesrveeennenn . -
6. Alleged offender cannot be 10CATE. ..\ vuveenun et iieeeeeeennen o _
7. Alleged offender cautioned - given period of grace......vvueeevvnrrrnnnnnnn. ::
8. Mo jurisdiction - referred on..... .....oiiiiiiiiiiiiiiiiiisaiaa _
9. Breach rectified.........iiiii i _
10, Civil matter only................. e e e e, ::
11. No offence committed.........oueire it et _
12. Lack of resources to further pursue matter............oveeeveeseesonnnnnnn.. -
13, Other (Specify). .. i i e .

28. If principal offence varied at review stage code new principal offence....
29. Date review stage completed......... e e et ae et a et e e

STAGE V - SUBSEQUENT COURT ACTTON

30. Court of Petty Sessions {includes committa] proceedings )

(a) Action taken on Principal Charge (see q.22 or q.28 for principal charge)

(enter code). .. it e e ..
(b) If relevant, fine (enter amOunt)........veeusnososineoeenn o, $
(¢} If relevant, compensation awarded (enter amount}. . .oveniiinann.... $

31. 1P RELEVANT, DISTRICT COURT

(a) Action taken (enter code)........... e e e .
{b} Fine (enter amount).....ovvvueivienennrnenrnnn.. e, Ceeeans $

{c} Compensation awarded................ e eraraaeaa. eeeaaas $

Final hearing date, District Court............... et aeesiadeaaaraeaas

2. ¥ PRINCIPAL CHARGE VARIED OR DISMISSED AT COURT

{a) Offence which attracted most severe penaity,(enter code)...... Creeeas
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33.
34,

35.

36.

(b) Action taken on this offence {enter code}.ensreennn
{¢) Fine {if retevant) (enter amount)......o.ooevrvenes
(d) Compensatioen aWArded.  cvv e reonvaen e

appeEanL LopaEn MNo 1; Yes by offender 23 Yes by Crown 3..

.

P E IO L I AU A

-

P I
_—

Outcome: Allowed 1; Dismissed - withdrawn by appellant 2;

variation 3; Dismissed with variation &3.c.eieaeceennees
If action varied, new actioen {enter code). e vaarirnnnss
(a) If relevant, fine (enter amount)....oueeernerrrenss
(b) If relevant compensation awarded (enter amount}....

Date appeal AELErMINEd. v uvenrrarmsnssnasararmrrr e
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Appendix II 1977 Data Collection Forms.

CORPORATE AFFAIRS COMMISSION: INVESTIGATION RECORD

STAGE 1 - RECEIPT OF MATTER

‘ statistical No. [ | | | | |
Stage [:]

Section No. EI:D

COMPANY NAME.....coeeeuuuasecnssanrsnarasnnnrannnaserile Bo. || 1 ] 1 | I—I l [

2. Bource of Matter (ENteY COAB) ... euecuaescaorrrrnsasaonnssoesacennrsnamenss [:]

Member of Parliament..c.cecesscaussnsl Cwn Investigation........e.ee..5

Member of Public......oivieenncnneneal 306 (3) REPOFE.vucvreuraanrnns. b

Survey of Stock Market.....iceeunnesed Referred by other Government
Department. ......ceiivvninenr---7

Review of NeWSDADPEIS...ussessanssanssd Review of lodged documents.....8
Other (5pecify¥)...vverrienvnneeel

3. General Nature of Matter (enter code).....iurrrriininiinronnrronaenannnrnann [:]

Mismanagement of Company
{offence alleged)......cvenueaaneaal Civil Dispute..seeeennresenne. .4

Report 306 (3)...ueuuiivninnnaccsnea? Wot Specific.....c.uvivevrennnaS
Stock Market Activity...cvveevniennad Other (specify).......vveee....0

Act Section Code

4. If Offence Alleged, Enter Code....... [:]::[:I:I:]

5. bAction Approved After Receipt (enter €ode) .. .. uieeectovsensnrnrnsnnnnnnces | {

Ho further actlon..cee e i i seanerassssrastassntesrrrnnrsennnenanna-l

Further action:
Referred to investigation which is already in progress...........2
Further investigation of specific allegation....cuseeennveennac-o3
Further investigation -~ Section 7 {6) inspection...ccceeneveran.d

Further investigation - other inspection..........evecvvecncesa..5

6. If N.F.A., GIVe RESOM.1eri-vvrrronrnsinssasanssnssnssnsnnseenannacneeass ||}
Insufficient evidence to establish commission of offence.........vcvuuven..fl
Insufficient evidence to establish ldentity of offender.........cvevune,..f2
Witness (es) unable/unwilling to teBbify...ccciiiiiiiinarrirassinineenss.f3
Statute barked....ccvervencrirnrtrttssanassnannsensrtssnnnssasnansrsansassffd
Inzufficiently serious to warrant action.....ceeeeressncanaincerrinvnnnnaa.@5
Alleged offender cannot be 1oCated....ssssersvsscrssessnsressnsnvecanneaa-f6

Alleged offender cautioned, given period of grace
and/or breach rectified...vivseeeinusnvsnccrnnanreacsscasaasarsnsannsneess@?

No Jurisdiction, referred ON......ccceornesermrscirirescnsssscesorisnannnnns.JB
Civil Matter Only....coveeracsrancoansroccraosonsnsonasasmanssnnssanarnasafd
No apparent offence.....uvuvceieiunenasonnnanssossssvcactnearrssnnrnnnnnanalO

Lack of resources to further PUXBUC. svaenvasssssonassassnsrssanssasrsasseaall

OEher (BPeCiLY) e uineennuanenasssosusanrnssossseesansaarasarasnsssannnsenal?




10.

i1.

12.

13.

14.

15.

16.
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CORPORATE AFFAIRS COMEISSION: THVESTIGATION RECORD

STAGE 2 - PRELIMINARY ENQUIRY
statistical No. [:[I-Dj .
Stage ‘:2-]
Section Mo. ‘ | !

COMPANY NAME.....-....l................................................... .....

Date Preliminary Enguiry Commenced...............................mm
Inspections carried out {enter ccde). | I

section 7(6) Cowpanies 1  None 3

other (specify) 2
1f relevant, Party pressing for investi.gation................................ D
officer of company 1 oOutside creditor 4
shareholdexr 2 Liquidator ]
Debenture holder 3 Other (specify) L]

If relevant and disclosed, amount of money subject toe

preliminary enquiry {enter amounts where relevant}

- . s T, 0 L
{a} Deficiency reported by liguidator

(b} Money allegedly misappropriated 5 D___U R ]__—D:I_ ,_I—_-[__-D
c other (specif

(o) ouher (spect) SEnsfinanpEny

possible offences ander investigation or disclosed during
preliminary enguiry (enter in order of importance)

Ast section code

pffence L ..seseesmenermenterT ED]:D

offence 2 cee-seece []“_DI[
OFEENCE 3 aeeamessenerTiirerTs [E:ED

potal possible offences under investigation or disclosed
{enter number; count offences not 1isted in guestion 11} eeeccrnanns . [I___D

Total possible defendants (enter number, if not known,

code 99)..... ..... emaasaene l___D

pate Preliminary Enquiry complete.d.............................. ED/ED/EE

action approved after preliminary enquiry (enter COAB) vaerrenamr ama et I l
wo further action...............................l

Further Action:
petailed investigation of specific offence- .2
special investigation.......................3
Hold, ve-oOpen at later date.................xl

rRefer to investigation already in progress. .5

1f no further action - give reason (enter COAE)...-e-smra-ennmrmero " ceann 1 l !

Insufficient evidence to ostablish commission of offence.. @l
Insufficient evidence to establish jdentity of offender... B2
Witnesses unable/unwilling to Pt ST OPRRET TR LR @3
Statute barred...................................,........ P4
Insufficiently serious to warrant further actionm........-- @5
Alleged offender cannot be qocated, .. .eeeaaremarmeraner [L5]
Alleged cffender cautioned, given period of grace

and/or breach B S @7
No jurisdiction - referred B EEEE R R Lk 28
Civil only................................................ @O
No apparent offence.............................,........ 10
tack of resources to Further PUrSu@..-s.vesr-srrst o7 o777 .11

Othgr (specify)........................................... i2




17.

1s.

19.

20.

21.

22,

23.
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CORPORATE AFFAIRS COMMISSION: INVESTIGATION RECORD

STAGE 3 - DETAILED INVESTIGATION

Statistical No. IEE
Stage @

Section Ne. [:I:I:]

Date Detailed Investigation commenced............ R

If relevant, amounts involved in detailed investigation:

{a) Deficiency reported by liguidator s 1 —I,

i
{b) Money allegedly misappropriated sl—j——rjrr—[fx_‘l‘j__r_

{c) Other (specify)

Possible offences disclosed from detailed investigation
{enter in order of importance}

act Section Code
Offence 1 | |_1
Number of possible charges
Offence 2 T
Number of possible charges

offence 3 IIEB
Number of possible charges

Total number of charges recommended after detailed

investigation................ fmeearcraaae e et . l | l |

{Include all charges, not simply those under offence 1
mentioned in questicn 19).

Number of possible defendants after detailed investigation
(enter number, if not known code 99} e v rannrnrrraanvurrraanan s I | |

Date Detailed Investigation Programme completed............... | I /[:I:l/[:f:]

Action approved after detailed investigation
{enter code}....... et aeaate e e a e aea e [:]

No Further action -----iirinmei et i e ie i eeaana 1

Further action:

Submit prosecution brief to legal section.-......... 2
Special Investigation.........cevnaian.n. P |
1f no further action - reason {enter Code) ....cveerrrnrrrasarrsrrossnnsasss [:::]

Insufficient evidence to establish commission of offence..... 1
Insufficient evidence to establish identity of offender...... B2
Witness (es) unable/unwilling to testify.........cvvvviiene...B3
Statute barred....... sk ieaErarierearr et ettt e . .04
Insufficiently serious to warrant further action.............@5
Alleged offendexr cannot be Iocated........c.aeoooiiiaaaaaa. @6
Alileged offender cautioned, given periocd of grace

and/or breach rectified....iiveeeiererarisannsnrsasarannns a7
No jurisdiction — referred oOn....vvvinerivianrineinncsnnnnnnn @8
Civil Only..ivreanrenssnrnnennsrrsesnressasnnnsananns [ .39
No apparent offenc&...............:...... .................... 10
Lack of resources to further pUrSUE....veercererranrserennnnns 1l
7(6)} of other COMPANieSss«sserarassrearsansaarrossrsnsnnsesssl?

Other (Specify)rceseertaracecaaaascessasscrssassacossnnenra-a13




78

CORPORATE AFFAIRS COMMISSICN

SEARCH REPCRT

Company is: (enter code) {(Prop. Non Exempt 1:

Btatistical No. ED:D:]
Stage E
pate LI AT

..... fieticesnsseesassassaasasssacnannans File No. l i ] 1 L1 i“‘[ I l

Public 3) e-csaresscrenns memsrepammmanaruiane. A T D
Company type: (enter code: Ltd. by shares 1, Ltd by guarantee 2,
N.L.3, Ltd by shares and guarantee 4, Other (specify) 5)..... Gt asas e me e D

bate of incorporation/registration:....cescceccsnennas

Authorised capital..... N ersaaresev e

Place registered (enter code:N.S.W. 1 Other Aust. 2 Overseas 3}

Field of activity {(use Standard National Industries Classification Code).cesvv-ns ]

OFFICERS DURING PAST 3 YEARS: (i.e. Directors, Managers, Principal
Accounting Officers).

POSiTIUN FROM TO SHAREHOLDING

Present number of Directors (enter number)......

Other shareholders (Show only major shareholders where appropriate)

vaid wp capital: s [T [ JLTTLITT]

Issued capital:z

Auditor (s):
‘ Date last annual return lodged: Made up to: Date last document. lodged:
Present status of company {enter code)....cavavsecnss femsecassssanns fesaresecsansan D
Apparently operating 1 Reéeiver appointed 3
In liquidation 2 other (specify) 4
Deficlencies reported by Ligquidator (if relevant):......... s i l lj 1 | i |'[ ‘ l J
Tf in liguidation, type:Court Order 1, Voluntary 2, Creditors Voluntary 3.....- D

Registered charges: (S 100}

Index - Security industry licenses
Register of Directors and other officexrs:
Rame Company

Bankruptcy records
Name 5/0 No. Date

Other relevant information (e.g., CIB: indices;

Matter and Result

Remarks

District Court; etc.}.
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CORPORATE AFFAIRS COMMISSION : INVESTIGATION RECORD
PROSECUTION MEMO - CHARGE HEARD AT DISTRICT COURT

Statistical KNo. tIIII]
Stage D
Information No. [IIII]

Section from which prosecution issued [Il]
COMPANY NAME ....... R creeeeens Cerrraeaan R ceraeen I.“‘.’.[TI-[-[-[]{T]
DEFENDANT NAME...:0evenneens ..:........ ...... PR tterasena «Humber. . [-[III]

Act Secticon Code

LT L= thnennan teaasanrarrenna trmeannna ..[IIII]
Date* Information 1aid cuveeereveeevomnconnns Cemaaeeas At r e ganas [IJ/[:D/[I]
* Warrant issued

Informant/Inspector:.....c.... fereaenan Srsrratearrasanas vemavenan vevemenna [P
Arresting Officer......... iresnasen trreenenaa B 25 =1 T e« b
Date listed for committal hearing.............. e eaetsatrraraeaan [IMI:]/[I]
Committal Hearing did not proceed on because ~

*{a) Summons not served

*{b} No return of service

*{c) Other reason......... rrera st aaer e any trrsessessnaanans
Adjourned tO...vevenieirarnnnnnnns Verarenaas B T T . =
Date of Committal hearing...veeeeeeeececeeencinnerennnn tramasenna [TMI]/E []
Plea (Guilty 1, Mot Guilty 2, No Plea 3, Ex~parte 4)..... “eedasenaa Pemenanen N .[]
Adjudication (Prima Facie 1, Mo Prima Facie 2;}.......vevevees.... smseiseevss
Date Comm:n.tted for trial......cvun.. veeras Ferirecasssnaacrraarsans t []/[—[J/[IJ
Trial listed for hearing oflev.e.cce.ees. P el et e s st e st crrasarantrrrann e .
Trial did not proceed because............. L frrr At s assirannveaarannunnn B
Trial adjourned to...... tenerenans terenseann T O T T,
Trial heard ons.....u.. tireeeennan feraramana Vrdnensaa Pebraai s -[J/[I:]/E—[]
Judge...rieeennn. rbrernenana traeenenena tivesrsraresannans Fenasesann teraassna e
Plea: {Guilty 1; Not Guilty 2; No Plea 3; ExParte 4)....... Pes s eaanennan, ;.4[]
Gutcome: (see outcoms codes). trmeeeenas teraneenaa tresaseans bvesssrnnrana [—E-[]
If offender gaocled,was sentence to be served concurrently with another
arising from same investigation {enter code, YeB 1, NO 2)uuuvaienercsnnananss
If relevant, amount of fine,.....,.... R reedenteteaaannaae ferenasea {J—IJ [I—[]
Costf.ennnsnas titranaanna tiserenen Frereerasraravatannan terrsseea sracas s tase

Investigatlon Register Noted:
Recorded Qfficers Register Noted

Inspector

* Cross out whichever inapplicable.
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CORPORATE AFFAIRS COMMISSION:  INVESTIGATION RECORD

STAGE 4 - LEGAL REVIEW

Statistical No. m

Stage

Section No. E:D

COMPANY NAME T R

Note: This form is to be filled in by an Inspector after the
doctinents are returned from Legal Reviev dection.

Actions recommended on principal offences

(see (.19 for Principal Offences) Act Section ‘ Code

25 Offenice 1 uvecnviarssisarsasanrmbsnmnnanse E:Djjj

a.Action recommended {enter €ode) ..r.eaasnenreineieny RN eeirenseaacanaaens
Proceed immediately, all charges 1 Proceed with all charges
Proceed immediately, some .charges 2 after requisitions
Proceed with some charges
after requisitions
No further action
b.1E N.F.A., Teason (enter code}..se-ererssrerororsrtonrmorssss [ I:D
Insufficient evidence to establish offender cannot be located g7
commission of offence g1

Qffender cautioned, period
Insufficient evidence to establish grace and/or, breach rectified @8

identity -of offender No jurisdiction - referred on g9

Witness (es) unable to testify p3

Civil only 10
Witness (es) unwilling to testify @4 No apparent offence 1
Statute barred p5 Other (specify) 12
Insufficiently serious to warrant
further action @6
i Act Section Code

a.Action recommended (enter code) (see 25a for cade) iav-nriarasrinn arases ‘e

a.Action recommended (enter code) {see 25a for Pr: (=3 I

28 New offences to be prosecuted on suggestion of Legal Section (code in order of
importance.}
Act Section Code

26 Offence 2 ce.avrneraamraners veaenans [IEED

b.If N.F.A., Teason {enter code) (see 25b for code) aiaeercreras veresanaraay m

27 Offence 3 ..veaanne eraasraan b D]:D:j

b. N.F.A., reason (enter code) (see 25b for code) ..vuenn ............ [:D

First new offence .....ccavreravanes I_l |
Number OFf ChATEES .icenveaorverannes

Saecond new oFfence.ieecrsanirennes
Number of charges ....c.oeeeveeaones | i i
Third new offence ....c.corasevranss
Number of ChETges ...ivoererreareeny FYT
X 28 TOTAL NUMBER OF CHARGES TO BE PROSECUTED. herereraaaeainns heevrmesaras L—I:]

30  DATE BRIEF RETURNED FROM LEGREL u:v:smu.........................mm/m
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CORPORATE AFFATRS COMMISSION : INVESTIGATION RECORD

STAGE 5 - PROSECUTION
SUMMARY (& CHARGES
Fill out a separate form STATISTICAL NO

. ETIT)]

for sach defendant charged STAGE ‘:5:‘
SECTION FROM WHICH -
PROBECUTION{S) ISSUED LL13
COMPANY NEME/S....... restanacears ettt e ea et e s be e eiaenta ey, ‘.
DEFENDANT'S NAME. ., ...on... eerererraeeanas ererrraaaene. .. Nommere | T TPT)
Act Section Code
O:EfenceA_.. ..... ressnassneansnenn reattaeneraanrann teeteneaansanns ....L-[—E-[:E]
No. Of Charges 1aid uuueieavunnnsseertomionssunnereresssansnarsnnsennnnnn. EI:E:,
No. of charges for which CONVACESA «auusveweesrrvonnneonnnn frremmnennanna LI—[]
Act Section Code
Offence B...ocavenaan trtraannssna L [-[-[I:l:j
Ko. of charges laid......c.eveeeeus tttirasaeeennna Arvrarrresanssan e II:L]
No. of charges for whiich- cotivicted..... Pesereraraesanas istdeesearanaaaa [I-[:I
Act Seetion (_:or;ie_
Offence C.....v.... treressnsnasnase Patetvrmnenesaona ttamarasarsnenn ...[I_E:[:EJ
No. of charges laid...cveveeccenrennnas tritirean s teesriersanirsanaaas ...I--':]::I--i
No. of charges for which convicted...... fereemaaas b eramaunnessracesnnana ..[-E-[]
Act Section _ Code
Offence I o.vevenn. taresesna Parrestsareennrrnannana ttiraaeassetenanuna [-t-[—[:[;i
No. of charges Jaid..uvveervnvnennns betsmrenascsnnn hsdrrenmansnnan benanans EI.—_[—_J
No. of charges for which convicted........ Vebseerananns mevereasbonanannann LI-[J
Act Section __Code
OEfence Easnrennseacertosnssinararatarnensssnnness et raneeaann [-L-[II:J
Wo. of charges laidi...eeevvanverenenans D asirsasaraeas .[;E;:-!
No. of charges for which convicted....eeseevceraces. e . [-L--:I
hct Section . Code _
Offence Fuyeerenversnnnn.... OO SUON I 1 B 1
Ro. of charges 1aid......csuvaenracrvniaronnanns Ceectrieiaiianan. . L:[I;'
No of charges for which convicted. Parasanns . tretvieareerns ...[—[I-,
FINAL QUTCOME FOR THIS DEFENDENT (WHEN ALL CHARGES TAKEN INTO ACCOUNT) SO
LEmiiker code, for codes see ‘outdcme’ table) s rvenrans trreeeana ..._..,.......:[:EJ
IF DEFENDANT IMPRISONED, NON-PAROLE PERICD (ALIL CHARGES)............:...;.1::[-1-!
IF DEFENDANT FINED, TOTAL FINE (ALL CHARGES) vuveuvonn .............5[7[:[—',[-[:[-]
InBpechor. csseenvrttrrrenrrmnn

Date final charge determined by Court, . [:[]/[I:M:Ij

*hssign a separate number for each individual prosecuted.

51834H-7
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CORPORATE AFFAIRS COMMISSTOH : INVESTIGATION RECORD
PROSECUTION MEMO - CHARGE HERRD AT COURT OF PETTY SESSIONS

Statistical No.L]:]:]::[j

Stage ____[6!

Information NO.E]:];J:J:J

gection from which prosecution issu=d LJ-:EJ

DEQENDANT NAME...................................................Number []:]:J::[]
Act Section Code

L orrdd

Charge...............................................................

Date Information Laid:...................‘........................................
Informant.........................................................................
Date Listed for I—Iearn'.nq.............................................l::]::]/[:l::M:—l:l
case did not proceed on because =

*(a)}) Summons not served ..ueses

*{h) No return of service.....-

¥{g) Other reason.........................................................
case adjourned tu.-...............................................................
Case heard on.......................................................[—L]/[j:y[-ij
Name of Maqistrate........................................-.......................
tegal Officer for Commission..................-...................................

for Defendant.......................................................

Plea (guilty 1; not guilty 2; no plea 3; ex-parte 4)1-}

outcome (see 'outcome'codes)................................................[:[:[j

if offender gacled, was sentence to be served concurrently with any other [-
' arising out of same investigation (enter code; Yeg 1, NO 2) cuverncsomarncosranss d

N

Costs.............................................................................

Fine....................................................................

Court order other than fine.....................................«.................
Investigation Register Noted:.....................................................

Recorded Officers Register HOEEA I e assvrmenisnsannsssanssssacronarsnsosrsnoonsnonss

Inspector

* Ccross out whichever is not applicable.




APPENDIX III

MANUAL FOR 1977 DATA COLLECTION FORMS

OFFENCES CODES (as at January, 1977)
COMPANIES ACT

PART 11 PART IV Division 2 Division 6
Section Cade Section Code Section Cade
7(8) 10010~ 48(6) 10480 91 10900
7(9) 10020 23(8) 10490 92(4) 10910
7(9) 10030 49(2) 10500 95(1) 10920
7{98) 10040 50{2) 10510 97(2) 10930
7(9¢) 10050 51(3) 10520 99(2} 10940
7(10) 10060 52(6) 10530
7{10A) 10070 53 10540 Division 7
9{11) 10080 54(7) 10550 -
57 | 10560 101%1% 10950
o 58(5 10570 102(2 10960
PART IIT Division 1 59(7) 10580 102?(§) 10970
61 10590 104(3 10980
18 10090 62%5))( | 10600 107(4) 10990
o 64(10)(a) 10610
Division 2 gaty0)(b) 10620 oART Y Division 1
64(10)(c) 10630 1vision
21 (2) 10100 64A(2) 10640
23 (2) 10110 Sets) Ly 111{2} 11000
27 (6) 10120 oot 10650 112(2 11610
27 (7) 10130 et } 113(3} 11020
27 (8) 10140 (3) 10670
28 (2} 10150 Division 2
28 (6) 10160 Division 3A —
28 (9) 10170 e 114(4) 11030
29 (6) 10180 69D 10680 115(4) 11040
34 10190 69F 10690 116(3) 11050
36 10200 69K(5) 10700 117(1) 11060
6oL 10710 122%13 11070
i 69N (10) 10720 122(2 11080
PART IV Division 1 ggyiy1) 10730 123( ) 11090
124(3 11100
o Eég 10210 Division 4  125{4) 11110
3 (4 10220 — —  125(8) 11120
20 (e} T 70(7) 10740 126(15) 11130
10 ) 1o 74(6) 10750 127(1) 11140
40AE5) To520 74A(6) 10760 127(2) 11150
AoAte) 1000 748(2) 10770 127(3) 11160
e poaro 74F(1) 10780 128(4) 11170
R 10780 74F(4) 10790 129{1) 11180
a i 10290 745 (6) 10800 129(3) 11190
G 1000 78F(7) 10810 131(2) 11200
R T 746(2) 10820 132(6) 11210
47 10k - 134(7) 11220
44 (8) 10430 Division 5 Division 3
44 (9)(a) 10440 81 10830 2ivision 2
y %gg(b) 10450 83 10840 135(10) 11230
2o L 84(1) 10850 136(4) 11240
84(18) 10860 181(3) 11250
86{1)(a) 10870 141(4) 11260
86(1)(b) 10880 143(7) 11270
87 10890 146(3) 11280
146(4) 11290
83

PART v Division 3
Section Code
148(4} 11300
149(3) 11310
Division 4
151(7) 11320
152{3) 11330
153(1) 11340
153(2) 11350
153(4) 11360
157(9) 11370
Division 5
158(5} 11380
159(3) 11390
159A(3) 11400
160(3) 11410
PART VI Division 2
161A(9) 11420
161A(10) 11430
161B({1) 11440
1618(2) 11450
162(1) 11460
162(3) 11470
162(4) 11475
162(7) 11480
162{8) 11450
162{9} 11500
162{10 11510
162{11} 11520
162{12) 11530
162A(1) 11540
162A(2) 11550
162A(5) 11560
162A(6) 11576
162A(8) 11580
162A(9) 11590
162B(1) 11600
162B(2) 11610
162B{4) 11620
162B{7) 11630
163{1) 11640
163(3) 11650
164{3) 11660




PART ¥I Division 3
Sectign Code
165{1) 11670
165(9) 11680
165{14)(a) 11690
165(14}(b} 11700
166(3) 11710
166{9) 11720
166(161 11730
166A{2 11740
166B8(2} 11750
166B(6) 11760
166B{12) 11770
167{1) 11780
167(2) 11790
167{3) 11800
167(6) 11810
167(8} 11820
167(9) 11830
167{10 11840
167A(1) 11850
167A(2) 11860
PART VI A

174(1) (a) 11870
174(1) (b) 11880
174(1)(c) (i) 11890
174(1){c){ii}) 11900
176(6) 11910
176(7) 11920
179A(1)(a) 11930
179A(1)(b} 11940
179B(5) 11960
1798(6) 11970
PART VI 8

180¢C{1) 11980
180C(3) 11990
PART VI C

180C(5) 12000
180F{3} 12010
180F (4) 12020
180G(1) 12030
180G(3) 12040
180H(1) 12050
180j(1}(a) 12060
1803{1){b} 12070
180J(1A)(a) 12080
1804{1A)}{b} 12090
180L(5) 12100
180M(1) 12110
180Q¢1} 12120
180Q(2) 12130
180Q(3) 12140
1800Q(4) 12150
IBOREZ) 12160
1804 1) 12170
1808(2) 12180

PART V1 C

Section Code
180W(3) 12190
180%(9) 12200
180%{10) 12210
180X(12) 12220
180%(13) 12230
180X (14) 12240
180Y(2) 12250
180v(4)(a) 12260
180¥(4)(b) 12270
PART VII

181(8) 12280
182(5) 12290
183(3) 12300
185(6} 12310
185(7 12320
185(8 12330
185({9} 12340
186(6) 12350
PART VIII

191(3) 12350
192(2) 12370
193(4) 12380
194(4) 12390
195(4) 12400
PART IX

199(2) 12310
199(8) 12420
199(11) 12430
200(4) 12440
202(3) 12450
202(7) 12460
2028(3) 12470
203A{10) 12480
203¢(1) 12490
203¢(2) 12500
203¢(3) 12510
203C(4) 12520
206(10) 12530
208(5) 12540
208(6) 12550
211A{4) 12560
212(1) 12570
212(2) 12580
212{3) 12590
212(4) 12600
212(5} 12610
212(5A) 12620
212(11) 12630
213(2) 12640
214(3) 12650
214(3A) 12660

84

PART X

Division 2

Section Code

Subdivision (1)
230(5) 12670

subdivision {2}

Lottt g

233(3) 12680
234(5) 12700
240(6) 12710
Subdivision (4)

243(3) 12720
25004} 12730
250(5) 12740
250(6) 12750

Division 3

subdivision (1)

254(3)
257{4)

12760
12770

259(4) 12780
subdivision {3)
260(10) 12790

Subdivision (4}

271(3) 12800
272(3) 12810
272(7) 12820
272(8) 12830
Division 4

Subdivision {1

277A(1) 12840
277A(1A)(b) 12860
2774(4) 12870
780(3) 12880
281(1) 12890
283(2) 12900
284(2) 12910
286{1) 12920

subdivision (5

307(2) 12930
PART X1 Division
323(4) 12940
329 12950
330{1) 12960
330(2) 12970

343(1)

243E(3)
243F(3)
3431(3)
343Q

350(3)
353(4)

354{3)

PART XIT

369(2)
370(2)

374(8)
374A(1)(a)
374A(b)
374A(1){c)
374A(1) (d)
378A(1)(e)
37aA(1) ()
374A(1}{g)
3744(1) (h)
374A(3)
3748
374¢(1)
374C{2)
374F(1)

374F(2)

3746G(a)
374G(b)
3746(c)
744(3)
375(1)
375{2)(a)
375(2){b)
375A{a)

375A(b)

375A(¢)
376(2}
377
378(2)

Division 2

12980

Division 2A

12990
13000
13010
13020

Division 3

13030
13040
13050

Division 1

13080
13070

Division 2

13080
13090
13100
13110
13120
13130
13140
13150
13160
13170
1318¢
13190
13200
13210
13220
13230
13240
13250
13260
13270
13280
13230
13300
13310
13320
13330
13340
13350




Section Code

PART 1I - Division 1

8(5) 30010
9 30020
12(6)(a) 30030
12(6)(b) 30040
13{1) 30050
14(1) 30060
15(2) 30070
Division 2

18(3)(a) 30080
18(3) (b) 30090
18(3)(c) 30100
18(9}(b) 30110
19(6) 30120
25{(1(a) 30130
25(1)(b) 30140
PART III

27 30160
30(4) 30170
32 30180
33 30190
34 30200
35 30210
46(4) 30220
PART ¥

51(3) 30230
52(1) 30240
52(3) 30250
52{4) 30260
52(5) 30270
52(6) 30280
52(8) 30290
52(9) 30300
53(6) 30310
54(1) 30320
54(5) 30330
PART VI

57(1} 30340
58(1) 30350
58{2)(a)} 30360
58(2) (b) 30370
58(3) 30380
58(4} 30390
59(7 30400
60{1) 30410
60(6) 30420
61(6) 30430

SECURITIES TNDUSTRY ACT

No.

Section
...Part V1

61{7)(a})
61{7;{b)
61(9
61(11)
61(12}
61{13}
62(7)
64(2)
64(4)
65{1)
66(1)
69
70(a)
70{b}

PART VII

75(1)
75(2}
75%3)
75(4)
76(2)
76(3)
76(5)(a)
76{5)(b)
78(2)
79{2)

PART VIII

81{4}
83(1)
83(6)
84(1)
84(2)
84(3)
84(4)

PART IX

86(1)
86(2)
83

90{1)
90(2)
90(3)
90(4)

PART X
109(1)

109(2)
110

1976
Code Section Code
..Part X
30440 111(a) 30860
30450 111(b} 30870
30460 111{c} 30880
30470 112{1} 30830
30480 112(2) 30900
30490 112(3) 30910
30500 112{4) 30920
30510 112(5} 30930
30520 112{6} 30940
30530 115(1} 30950
30540 116(1) 30960
30550 116(2) 30970
30560 116{3) 30980
30570 116(4)(a) 30990
116(4}(b) 31000
116{5}(a) 31010
116{6)(a) 31030
116(6) (b) 31040
30580 116(7) 31050
30590
30600
30610 PART XT
30620
30630 117 31060
30640 119{1 31670
30640 119(2 31080
30660 120(1} 31090
30670 121{1}{a) 31100
121{1){b} 31110
122(a) 31120
122{b) 31130
122{c) 31140
30680 124(a} 31150
30690 125{b) 31160
30710 124{c) 31170
30720
30730
30740
30750
CRIMES ACT OFFENCES
Section Code
30760 117 20010
30770 124 20020
30780 134 20030
30790 158 20044
30800 165 20050
30810 173 20060
30820 174 20070
: 175 20090
176 20090
178A 2001¢
1788 20110
30830 178C 20120
30840 179 20130
30850 1854 20140

85

Section Code

...Crimes Act OFf.

252 20150
273 20160
274 20170

COMMON LAW OFFENCES

Conspiracy
to Cheat
and Defraud 40010

Conspiracy

to contravene
5.176

Crimes-Act -
publish false
document 40020

Conspiracy

to contravene
S. 47.
Companies Act
- false
statement in

prospectus 40030

Conspiracy

to contravene
5.73
Securities
Industry

Act - false
statement re
marketable
securities 40040
Intimidation

of witnesspes}y40050




OUTCOME CODES: CORPORATE AFFATRS COMMISSTON

I and

p statistical Project

Non €

onvictions

001 Offender Absconded

0oz
003
004
005

Convi

Recognizance Forfeited {not relisted)
Charge/information dismissed for want of prosecution
fefendant found not guilty

Charge/information not proceeded with in view of death of defendant

ctions

007
008
009
010
011
012
013
014

Offence proved, dismissed under $.556A
Offence proved, recognizance under S.556A
Recognizance (bond) only

Recognizance plus Fine

Fine only

Eine, in default sentenced to rising of court
Admonished and discharged

Periodic detention‘

Prison sentences, enter actual period

e.g.

Note:

oLy = 1 year
014 = 1 week
06M = & months
10D = 10 days

If an offender incurs both a fine and a prisan sentence, put the period of
imprisonment in the Tgutcome' boxes and enter the amount of fine in the 'fine’
boxes below. ’




o ey
THE AUSTRALIAN STANDARD INDUSTRIAL CLASSIFICATION
Description of Activity Code to be used
Agricuiture, Forestry, Fishing and Hunting
Agriculture pl
Services to Agriculture a2
Forestry and Logging @3
Fishing and Hunting Bd
Mining
Metallic Minerals 11
Coal 12
Crude Petroleum (including Natural Gas) 13 ;
Other Non-Metalliic Minerals 15
Services to Mining 16
H
Manufacturing :
Food, Beverages and Tobacco 21 #
Textiles 23 |
Clothing and Footwear {inctuding Knitting Mills) 24
Wood, Wood Products and Furniture (except sheet, metal) Z5
Paper and Paper Products, Printing and Publishing 26
Chemical, Petroleum and Coal Products 27
Glass, Clay and other Non-Metallic Products 28
Basic Metal Products 29
Fabricated Metal Products 31
Transport Equipment 32
Other Industrial Machinery and Equipment and Household Appliances 33
t Leather, Rubber and Plastic Products and Manufacturing, n.e.c. 34

Electricity, Gas and Water
Electricity and Gas 36

Water, Sewerage and Drainage 37

87




Description of Activity

Construction
General Construction

' Special - Trade Contracting

Wholesale and Retail Trade
Wholesale Trade

Retail Trade

Transport and Storage
Road Transport
Railway Transport
Water Transport
é -Air Transport

Other Transport and Storage

Communications

Communication

Finance, Insurance, Real Estate and Business Sgrvices
Finance and Investment
Insurance

Real Estate and Business Services

Public Administration and Defence
Public Administration

! Defence

Community Services
Health
Education, Libraries, Museum and Art Galleries

Other Community Services

88

Code to be used

41

42

46
48

51
52
53
54
55

56

61
62

63

71
72

81
82
84




Description of Activity Code to be used

Entertainment, Recreation Restaurants, Hotels and Personal Services

Entertainment and Recreational Services 91
Restaurants, Hotels and Clubs 92
Personal Services 93
Miscellanecus (je., two or more of above) 98
Non-classifiable Establishments 99

QUTCOME CODES :CORPORATE AFFAIRS COMMISSION

] and P Statistical Project

Non-Convictions

001 Offender Absconded

002 Recognizance Forfeited (not relisted)

003 Charge/information dismissed for want of prosecution

004 Defendant found not guilty

005 Charge/information not proceeded with in view of death of defendant
006 HNo bill filed

Convictions

007 Offence proved, dismissed under 5.556A

008 Offence proved, recognizance under 3.556A

(09 Recognizance {bond) only

010 Recognizance plus Fine

011 Fine only

012 Fine, in default sentenced to rising of court
013 Admonished and discharged

014 Periodic detention

Prison sentences, enter actual period

e.g. 0lY = 1 year
O1W = 1 week
06M = 6 months
10D = 10 days

Note: If an offender incurs both a fine and a prison sentence, put the
period of imprisonment in the 'outcome' boxes and enter the amount
of fine in the 'fine'boxes below.

| 89
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APPENDIX V

NUMBER OF COMPANIES, BY CLASS, ON THE REGISTER QOF THE NEW SOUTH WALES
CORPORATE AFFATRS COMMISSION, AND THE NUMBER OF COMPANIES RECOGNISED

BY THE COMMISSION AS AT 31ST DECEMBER, 1975 AND 1976

(TAKEN FROM THE REPORT OF THE CORPORATE AFFAIRS COMMISSION FOR 1976, p.43)

1975 1976
Class
Number Per cent Mumber Per cent
Local:
Unlimited . .. .. .. .. 7 0
Limited by shares—
(i) Public .. b 1894 1.38 1 985 1.37
{in Proprmiary%xcmpl ] 105 776 07 Lil 373 7112
(ji) Propncmry—non—cxempl 12 B48 9.37 12 264 4.49
{iv) No liability .. 162 D.12 E42 0.10
(¥} In liquidation . 1181 232 311258 126
(vi} Subject to action for re-
moval from reglslerfs
308 . L] 2397 1,75 3559 2,46
Limited by guaranlee .. 2 240 1.54 2 346 1.62
Section 24 companies .. 545 .47 638 G044
TOTAL LOCAL .. .. £29 143 94,22 135 582 93,86
Foreign:
Onperating .. s 4092 199 4 184 1.4
In tiguidation .. 140 0.10 £54 0.11
Subject to aclion for’ rumo\'al
fram register—s, 352 . 220 0,16 108 0.21
TOTAL FOREIGN .. .. 4452 325 4 846] 336
Total on register ‘e . 133 595 97.47 §40 428 47.22
Recognised .. . .. 3 468 2.53 4 020 2,78
TOTAL REGISTERED AND
RECOGNISED COMPANIES 137 083 100,00 144 448 100.00
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