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INTRODUCTORYNOTE

This bulletin outlines the functioning of the
Children's Courtof NSW and discusses the
criminal prosecution of children.

Ageneral description of courts and
court procedures in this State is providedin
“The Criminal Prosecution Processin
NSW" (Crime and Justice Bulletin No. 4),
published by the Bureau of Crime Statistics
and Research (BCSR), which may be read
inconjunction with this bulletin.
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In 1987 the NSW Parliamentpasseda
package of legislation relating to child and
community welfare known collectively as
the Community Welfare legislation. This
package includes five Acts relating to the
care and protection of children and to the
administration of juvenile justice.! Previ-
ously, Children’s Courtsin NSW opsrated
underthe Child Welfare Act 1939andits
successive amendments. A move to up-
datethe legislation, the Community Welfare
Act 1982, was never proclaimed. The 1987
legislation repealed both this and the Child
Welfare Act. Underthe Children’s Court Act
1987 the Children’s Court of New South
Wales was created as a separate body
within the court system, with specially
appointed Children’s Magistrates and a
siatement of principles based largely onthe
United Nations’ Declaration of the Rights of
the Child 2
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The Children’s Courthas twofunctions,
firstly to hear criminal matters involving
child defendants, and secondiy to adjudi-
cate on child welfare matters (i.e. matiers
concerning childreninneed of carg). The

new legislation draws asharpline between
the criminal and the welfare domains. The
procedures for dealing with the criminal
behaviour of children are setoutinthe
Children {Criminal Proceedings) Act 1987,
while the procedures for the removal of .
children from situations of inadequate care
andthose concerning custody are con-
tainedin the Children (Care and Protection)
Act 1987.

When dealing with childrenin criminal
maitters, any courtis required by the
Children {Criminal Proceedings) Act {s.6) to
have regard to anumber of principles. As
quotedinthe Act, these are:

a) thatchildren have rights andiree-
doms before the law equal tothose
enjoyedbyadults and, inparticular,
arightte be heard, and aright to
participate, inthe processes that
lead to decisions that affect them;

b} thatchildren who commit offences
bear responsibility for their actions
but, because of their state of
dependency and immaturity, require
guidance and assistance;

c} thatitisdesirable, wherever
possible, to allow the education or
employment of a childto proceed
withoutinterruption;

d) thatitisdesirable, wherever
possible, to allow a child to reside in
his or herown home;

e) thatthe penaliyimposedonachild
foranoffence should be no greater
thanthatimposed on anadult who
commits an offence of the same
kind.

In NSW the age of criminal responsibility
is 10years. Thatis, in ordertobe charged
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with and prosecuted for a criminal offence, a
child mustbe 10yearsold orabove, The
Children’s Court holds jurisdiction over all
defendants belowthe age of 21 who were
under 18 atthe time ofthe alleged offence.
If the person was over 18 when the offence
occurred, he orshe will be prosecuted in the
adult courts. The exception tothisisif both
an adultand child {or children) are charged
forthe offence. Inthis case the adult may
also be tried before the Childreny's Court
provided he or she is no more than 3years
olderthan the youngest child aiso charged.

The Children’s Court, like the Local Court,
is presided over by a magistrate who adjudi-
cates onwhetherornotthe defendantis
guilty and determines the appropriate pen-
alties. Oneimportantdifference, however,
isthat the Children’s Courtis also empow-
ered to deal with some more serious
offences which would be heard before ajury
ifthey were committed by an adult (*in-
dictable”offences).

Ifthe charge againstthe childis foran
indictable offence, the magistrate has
discration under the Children {Criminal
Proceedings) Act to hearthe caseinthe
Children's Courtasa summary matter oras
a“committal” (i.e. preliminary) hearing and,
if aprima facie caseis established, refer the
caseto aHigher Court? Inthe most serious
cases - homicide, offences punishable by a
life prison sentence, and certain sexual
offences - the Children’s Courtis only
permitted to conduct committal hearings,
notdetermine outcomes.

Unlike adult courts, the Children's Court
is closedtothe general publicand only
parties withalegitimate interestinthe case
may attend. Members ofthe pressare
allowed to be present but cannot reportthe
names ofthose involved. The magistrate
hasthe discretionto permitordeny entry.
Allchildrenhave therighttolegal represen-




Figure 1

Trends in police cautions and appearances in the Children's Court

1983/84 to 1988/89
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tation arranged, if necessary, throughthe
Legal Aid Commission.

THEPROSECUTION
PROCESS AND CHILD
OFFENDERS

Police apprehending achild for an alleged
offence have anumber of options:

() Warning

I a police officer decides the offenceis
trivial, he orshe has discretiontoissuea
warning, inwhich case the child’s name is
recorded inthe officer’s official note book,
butis not placed on recerd inthe Police
Service's Juvenile Offenders Index.

(ii) Cautions

Ifformal actionisto be taken againstthe
child then the matter is referred to a senior
officer. This officer has fourteendaysin
which to decide whether the formalinter-
vention should take the form of acautionor
prosecution. Under certain circumstances
police have discretion to issue an official
cautionratherthan prosecute. Acautionis
notthe same as awarning (see above).

Revised police procedures for cautioning
childrenwere introduced on 1 September

's Courls Stalistics 1989", BCSA, Sydney.

1985. Although the cautioning systemwas
not new, the change in procedures aimedto
establish a uniform approach to cautioning
State-wide. The cautioning provision s
designedtodivertfirstand less serious
offenders from the court system allowing
limited court resources to be concentrated
on the more serious and recidivist offend-
ers. ltshould be noted, however, thatthere
is no statutoryright toa caution inplace ofa
conviction even for a first offence.* Further-
mors, if achild has been apprehended by
police for motor vehicle theftthen the child
cannotbe cautioned but mustinstead be
charged with the offence.

Whenever an official cautionis issued the
offender's name is entered on the Police
Sarvice’s Juvenile Offenders index, and the
details are recorded on a Juvenile Report
form. Ifachild is to be cautioned it mustbe
done within twenty-eightdays of arrestand
anumberoffactors must be considered.
Firstly, the offender must admit the offence
and agree to be cautioned. Secondly,
although it is possible to be cautioned more
than once, a caution may be refused ifthe
child has a previous conviction, fails to give
his or her name and address, orifthe
offenceis of aserious nature. Thirdly, ifthe
offence is indictable’, orifitinvolves vehicle
theftor a traffic offence then a caution
cannotbeissued.

Whenthe child has agreedio be cau-

ticned, he or sheis directedto attend the
police station on a date specified. The child
must be accompanied by aparent, guardian
orother adultofthe child’s choosing. The
actual cautionisissued by a senior officer,
who explains the serious nature of the of-
fence and that further offences may resultin
criminal prosecution.

(iii) Prosecution

Ifthe senior police officer at the station o
which the child is brought decidesto
prosecute rather than caution the child, this
is usually done by means of a Court Atien-
dance Notice (C.A.N.) orasummons.®

The child willbe prasecuted by way of
chargeifhecrshe:

= has previouslyfailed to appear
before acourt when ordered;

+ hasfailedto provide anaddress;

+ isunlikelyto appearif summonsed
or ordered to attend;

+ hasbeeninvolvedinviolentbe-
haviour and therefore should nothe
allowed back into the community;

+ isallegedto have commiited either
homicide, any offence punishable
by alife prison sentence, or cettain
sexual, drug ordriving offences.

TRENDS IN CAUTIONS AND
PROSECUTIONS

The revised police cautioning guidelines
introduced in 1985 resultedin amarked
increase in the percentage of children dealt
within this manner. Figure 1 shows the
trends in court appearances and cautions
beiween 1983/84 and 1988/89. The num-

" bers of court appearances and cautions

together produce the total number of 'farmal
interventions', thatis, the number of occa-
sions when law enforcement procedures
are initiated against a child. Asillustratedin
Figure 1, the number of cautionsissued
annually rose sharply after the 1985 revi-
sion. In 1986/87 cautions accounted for
25% of aliformalinterventions, but by 1988/
89thefigure hadfallento 18%. In contrast,
in Queensland, where a cautioning proce-
dure also operates, the percentage of
juvenile offenders apprehended by police
who are dealiwithinthis manner has been




over 65% for some years.” In Victoria the
proportionwas 61%inthe year 1985/86 -
the last year for which statistics were
available at the time of writing .2

Asisclearfrom Figure 1, althoughthere
was adecline in court appearances which
coincided with the revised cautioning prac-
tices (referredto above), in subsequent
years the proportion of cases dealt with in
courthas gradually increased whila
cautions have decreased. The overall
number of formal interventions, however,
did notincrease greatly between 1985/86
and 1988/89, and has actually declined
slightly between 1986/87 and 1988/89. It
would seem, therefore, that cautions have
ingeneralfulfilled their primary aim of
keeping children out of unnecessary court
proceedings, and have not simply gener-
ated more formal interventions than would
have beenthe case without cautioning.

The effect of cautioning is not constant
across all offence calegories. The largest
category of offences, accounting for 4,243
formalinterventions in 1988/89 (22.4% of
the total), was theft (not including car theft).
Since the 1985 revision of procedures,
cautioning has been used extensively in this
category, particularly for shop-lifters and, in
1988/89, 39.5% of all formal interventions
fortheft took the form of police cautions. In
comparison the percentage of thefts dealt
with by way of caution in 1983/84 was
17.1%.

Other offence categories where an
increase in cautioning has coincided with a
decrease in court appearances, atleast
initially, include break and enter offences,
property damage cffences and drug
offences. Incontrast, the number of court
appearances for offences against the
person{e.g.assault) hasincreased yearby
year. This anty levelled offinthe firstyear of
revised cautioning procedures then contin-
vedtoriseatits previousrate. Thetotal
number of formal interventions for offences
againstthe personhasincreasedata
remarkably steady rate between 1983/84
andthe present.

When charged with a criminal offence a
child will either be held in custody or granted
bail. Bailis release from custody based on
anundertaking to attend court when
required. Certainconditions may havetobe
compliedwithwhile onreleaseanda

monetary deposit may be required whichis
forfeitedif the bailee fails to appearin court.
Sometimesbailis "unconditional”, inthat
only an undertaking to attend courtis re-
quired, oris “dispensed with", inwhich case
eventhisrequirementis waived.

Ifbailis refused, the childis held on
remand in adetention centre, orin apolice
staticn if there is no practical alternative. A
childwill only be held at a police station for
aslongasittakes to arrange for accommo-
dationinadetention centre. Whether held
atadetention centre or a police station, the
child mustbe broughtbefore the Children's
Couri as soon as possible. Childrenwha
are overthe age of 16 may be heldin prison
if charged with a sericus offence, but only on
application fromthe prosecuter (usually the
police) or the Director-General of the
Departmeant of Family and Community
Services and with the consentofthe
Minister for Corrective Services, and then
onlyifthe court considers the childtobe
unsuitable for detention in a detention
centre. Ifthe caseis notfinalised atthe first
hearing, the magistrate decides whetheror
notto continue bail or change the previous
decision. This process is repeated with
each subsequent adjournment.? In 1988/89
the proportion of children held in custody
pending the court cutcome was 11.7% (see
Figure 2).

Figure 2

SENTENCING

For offences dealt with by a magistrate in the
Children’s Court, the Children (Criminal
Proceedings) Act allows anumber of
sentencing options if a verdict of guiity is
reached:

a) Dismissalordismissal witha
caution (i.e. by the magistrate).

b) Releaseonrecognizance fora
period ne langerthan 2 years.'®

¢) Afinenotexceeding the maximum
provided forthe offance, withan
absolute maximum of $500.

d) Releaseonrecognizanceplusafine.

&) Releaseon probation for aperiod
no longer than 2 years.”

f) Anorderunderthe Children’s
(Community Service Orders) Act.™

g) Committaltothe controlofthe
Ministerfor aperiod no greaterthan
2 years, withthe provision that, in
certain circumstances, additional
sentences for other offences may be
accumulated to a maximum period
not exceeding 3 years.™

Appearances in the Children's Court 1988/89
Bail status at final appearance (n = 10,393)*

On baif
75.5%

Dispensed with
8.5%

Unknown
4.2%

In custody
1.7%

* Summons matters and C.A.N.’s are not inciuded in this figure (5,160 cases)
Source: BCSA, 1980, "Lower Criminal Courts and Children’s Courts Slatistics 1989". BCSR, Sydnsy.




The magistrate has discretionto choose
the appropriaie penalty. However, the Act
stipulates thaioption (g) is tobe used only
asalastresort.

Forachild under 16 the Children’s Court
canimpose any relevant sanctions, but
cannotrecord aconviction against the child.
Thismeansthatthereis no "criminal record”
forachildunder 16. The same may apply to
children 16 years and overif the offenceis
dealtwith summarily. Furthermore, any
records of previous offences or official
police cautions are not admissible as
evidenceinanybutthe Children's Courtif
no conviction was recorded against the
child and if 2 years have elapsed since pun-
ishment for an offence. Essentially, this
provision of the Actis to prevent minor
offences committed as a child having undue
influenceina court appearance in later life.

Ifapersonis being sentenced foran
offence committed when he orshewasa
child, the courtis permitted to take into
account any occasions where the person
may have been cautioned by the police for
previous offences.

PRISON
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The Children’s Courtcanonly sentence a
childto prisonifthe child is 16 or older, is

Figure 3

already serving a period of detention and
has beenfound guilty of escaping or at-
tempting to escape from lawful custedy. it
mustbe done through an application by
either the Director-General ofthe Depart-
mentof Family and Community Services or
the person prosecuting the case (i.e. the
police)and with the consent of the Minister
for Corrective Services. Ifthe childis tried
before a Higher Courtthe trial is "according
telaw”. This meansthatjudgmentand
penalties - including prison - apply as with
anadult, Theoretically anyone above the
age of criminal responsibility may be
sentencedto prisonin these circum-
stances. Inpractice, however, the court will
usually order that the sentence be servedin
adetention centre.' In 1988/89, 19
children were sentenced to prisoninthe
Children's Gourt.

TRENDS IN SENTENCING
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In 1988/89 there were 14,223 children who
pleaded guilty orwere found guilty inthe
Children’s Court. Ifthis figureistakenin
conjunction with the number of children
being given official police cautions (and
therefore admitting guilt) inthe same pe-
riad, the total number of guilty findings is
17,598. Figure 3 presents the types of
penalties {including police cautions} in-
curred by children found guilty in 1888/89.

Cases proven in the Children's Court and police cautions 1958/89

Outcomes (n= 17,599)

Detention centre or prison

5.9%

No penalty or caution
21.2%

Fine or

Community Service Order
19.9%

Other
3.4%

Police caution
10.2%

Recognizance or

probation
30.3%

Source: BCSRA, 1990, "Lower Criminal Courls and Children's Courts Slatistics 1989". BCSA, Sydnay.

The percentages are based onthe most
serious penalty imposed. Nearly 6% of
those dealtwithinthe Children’s Court
received custodial sentences.

Figure 4 compares the trend over the last
sixyearsinthe percentage of children found
guilty (including police cautions) wha re-
ceivaed custodial sentences with that for
adults found guilty in the Local Courts.'®
From Figure 4 itcan be seenthat children
have, inthe past, beenmore likely io receive
custodial sentencesthan adults. Further-
more, while the percentage of adulis has
remained nearly constant, there was an
increase in the proportion of children receiy-
ing custodial sentences in 1985/86, thetime
atwhich revised cautioning procedures
wereintroduced. ltwould seem that, with an
increased proportion of trivial offences
being dealt with by way of cautioning, the
children who were broughtbefore the
Children’s Court and found guilty were more
likely to receive custodial sentences in
1985/86. This effect does not, however,
appearto have persisted. In 1988/89, 5.8%
of children found guilty received custodial
sentences, afigure comparable to that for
adults sentenced in the Local Couris.'®

DESTRUCTION OF
RECORDS
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Ita childis found not guilty or is found guilty
but hasthe charge dismissed by the
Children’s Court, the court must order the
destruction of any photographs, finger-
prints, palm-prints and any other prescribed
records of the case, exceptthose ofthe
Children’s Court. The court may alsodo
this, if itbelieves the circumstances warrant
it, when the child has been found guilty and
sentencedinany of the otherways
described above.

APPEALS
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Aswith adults tried inthe Local Courts, a
child found guilty by a magistrate inthe
Children’s Court has the righi of appealto
the District Court against the conviction and
any sentence imposed.

COMPERSATION
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A childfound guilty of an offence maybe
orderedto pay compensation, subjectta his
or her means and income, ifany.’” This
limitation does not affect compensation
paymentsto victims by the State under the
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Figure 4

Trends in custodial sentences as a percentage of guilfy findings
1983/84 to 1986/89 Local Court and Children’s Court plus police catitions
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Source: BCSR, 1989, "Lower Criminal Courts and Children’s Courls Statistics 1988", BCSR, Sydney.
BCSA, 1990, "Lower Criminal Courls and Children's Courts Statistics 1988", BCSR, Sydney.

criminal injuries compensation provisions.

FURTHER READING

The Law Handbook, 1288, Redfern Legal
Centre Publishing, Redfern.

This book offers practical information
aboutthe law, including children’s rights
and entitlements, and lists agencies
which provide help and advice.

Children’s Court Guidebook, 1989,
Law Society of New South Wales, Young
Lawyers Section, Sydney.

Thisbookis designed primarity formem-
bers of the legal profession working in
the area of juvenile justice. If provides
up-to-date information onlegal practice

in the Children’s Court.

NOTES

These Acts are:

The Children's Court Act 1987;

The Children (Care and Protection) Act 1987;

The Children (Criminal Proceedings} Act 1387;

The Children (Community Service Orders) Act 1987 ;
The Children (Detention Cenltres} Act 1587.

Reference: R. Blackmare, Agril 1988, “The New
Children's Court”, Law Sociely Journal, Sydnay, Vol 26,
pp34-36.

Thatis, the District Court orthe Supreme Court.

Reference: Interdepartmental Menitoring Commitiee,

August 1987, "Revised Police Cautioning Procedures:
Review of the First Year of Operation”, p.2-3.

Thatis, an offencewhich attracts amaximum penalty of
marethan 2 yearsin prisonand cantherefore be heard
before ajudge and jury inthe District or Supreme court.
See: BCSRA, 1987, "Bail ln NSW" (Crime and Justice
BulietinNo. 2}, BCSR, Sydney.

Asummensisanordsrtoatiend court, issued by the court
atthe requestofthe infermant (Le. whoever commenced
the prosecution, e.g. the police}. i specifiesthealisged
offence andihe place andtime wherethe caseisioba
heard. Asummens may be servedonthe allegedaffender
in person or through the mail andis usually issuedfor
miner offences. Failureioatiend court may rasultinihe
issuing ofa warrdnt of arrest, or tha case being heardin the
defendant's absance. A Court Attandance Netice
opsrates in asimilar waytd a summens, butisissued
directly by the police to the alleged offenderin person.

Thecautioning tigures forQueensland are 1963/84 -
69.1%, 1884/85-71.0%,; 1985/86-69.1%; 1986/87 -
69.0%,; 1887/88 - 67.4%. Source: Queensland Police
Cepartment, 1984 e 1988, Annual Repeorts,
Government Printer, Queensland.

Source: Freiberg, A, Fox, R.,and Hagan, M., 1988, “Sen-
tencing Young Offenders”, Australian Law Reiorm
GCommission, Alken Press, Smithliefd.

10.

11.

6.

Mora information onbail procedures is contained in
BCSR, 1987, "Bail in NSW" (Crime and Justica Bullelin,
No.2), BCSR, Sydnay.

Arecagnizance is anagreement entered inloby the
offender beforethe courtlo comply with certainconditions
uponrelease - e.g. tobeof good behaviour, notto consart
with certain persons ete. - for & certain period of time. Re-
cognizances may be accompanied by a monetary bond or
suretywhich isforfeited i Iheterms of the resognizance
are breachad. lf a recagnizanceis breached the courthas
the powerte re-sentence the offender inany way appropri-
atetolheariginal offence.

Under the newlegislation (see note 1) thergis litlle ta
distinguish release on probation rom release on recogni-
zanca, Aperiodof probation, however, mayhave a condi-
tion ofregular supervision by a prebation officer attached
toit.

A Community Service Order is aform of penalty whereby
the young offender must parform a set number of hours of
community service work.

This means thatthe child is ordered toserve aspecified
period in adetenticn cenlre. Detention centres are
custodial facilities run by the Department of Family and
Community Servicesforjuvenile offenders. Their
establishment and ogerationls governed by the Children
(Detention Cenires) Acl. Whilstservingasentenceina
detentioncentre the childwil either attend schoolorbe
involvedinotherprogrammes.

Seencte 13

The Children’s Courtis not empoweredto deal wilhiraflic
offences cemmitted by childrenovertheage of 16
{licensable age}unless the offence arose out of the same
incident as another offence which has come before the
Children’s Court. The Local Court figures givenhere,
therelore, exclude drink/drive matters.,

Sourcas:BGSR, 1989, “Lower Criminal Couris and
Chitdren’s Courts Siatistics 1988", BCSR, Sydney.
BCSR, 1980, "New South Wales Lower Criminal
Courts and Children's Courts Statistics 1989, BCSR,
Sydney.

Nate that these ligures may underestimata the
percentages by asmallamount because, when cases are
appealed against to the District Court, the statislical
returns from the Local Gourt are not always completed.

Under the Child Welfare Act of 1939 a child's parents
could be obliged to pay compensation on the child's
behatt, but this provision dees not exist under the
current legislation at the time of wriling.
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